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THE DISCLOSURE OF MEDICAL RECORDS FROM A US 
PERSPECTIVE 

A Quick Synopsis for Arbitrators 
Submitted by Lisa Salkovitz Kohn 

 
FEDERAL: Health Insurance Portability and Accountability Act of 1996 
(HIPAA) 
  
 The federal Standards for Privacy of Individually Identifiable Health Information 
("Privacy Rule") were issued by the US Department of Health and Human Services to 
implement the requirements of HIPAA - balancing privacy of individuals' health information 
with necessary use of that information to provide quality health care and protect public health 
and wellbeing. 
 
THE BASIC RULE: A Covered Entity may not use or disclose protected health 
information except either: (1) as the Privacy Rule permits or requires; or (2) as the 
individual who is the subject of the information (or the individual's personal 
representative) authorizes in writing. 
 
 "Protected health information" (PHI) is all "individually identifiable health 
information" held or transmitted by a "covered entity" or its "business associate" in any form or 
media 
 
 NOT RESTRICTED: Employment records that a covered entity maintains in its 
capacity as an employer are NOT PHI and are not restricted by HIPAA.  “De-identified health 
information” (statistical data or information from which identifiers have been redacted) is not 
restricted. 
 
THE ESSENCE OF THE PRIVACY RULE (as relevant to arbitration):  
 
Use and disclosure of PHI without authorization is permitted as required by law (statute, 
regulation or court order) (45 CFR §164.512(a)) and in judicial and administrative 
proceedings (45 CFR  § 164.512(e)).  
45 CFR  §164.512(e) states that a covered entity "may disclose protected health information in 
the course of any judicial or administrative proceeding: (i) In response to an order of a court or 
administrative tribunal, . . . ; or (ii) In response to a subpoena, discovery request, or other lawful 
process, that is not accompanied by an order of a court or administrative tribunal, if: (A) The 
covered entity receives satisfactory assurance. . . from the party seeking the information that 
reasonable efforts have been made by such party to ensure that the individual who is the 
subject of the protected health information that has been requested has been given notice of 
the request; or (B) The covered entity receives satisfactory assurance . . . from the party seeking 
the information that reasonable efforts have been made by such party to secure a qualified 
protective order . . . ."  The regulation defines what is "satisfactory assurance" and the 
requirements for a "qualified protective order."  
 
Selection of resources from the US Department of Health and Human Services (as of 
January 2018): 
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https://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html (broad intro) 
https://www.hhs.gov/sites/default/files/privacysummary.pdf (USEFUL detailed summary) 
https://www.hhs.gov/hipaa/for-professionals/faq/judicial-and-administrative-proceedings
 (guidance) 
https://www.hhs.gov/sites/default/files/hipaa-simplification-201303.pdf (all regs in PDF) 
https://www.hhs.gov /hipaa/for-professionals/faq/704/may-a-covered-entity-use-protected-
health-information-for-litigation/index.html 
https://www.hhs.gov /hipaa/for-professionals/faq/705/may-a-covered-entity-in-a-legal-
proceeding-use-protected-healthinformation/index.html 
 
Note: Regulations promulgated under the federal Family and Medical Leave Act (FMLA) and 
the Americans with Disabilities Act (ADA), and the Genetic Information Nondiscrimination 
Act of 2008 (GINA) also impact what medical information employers are permitted to obtain 
about employees, when they can obtain it, and how and by whom it can be used. 
 
STATE CONSTITUTIONS AND STATUTES - check your jurisdiction! Examples: 
 Florida -- Constitution, Art. 1, Sect. 23 “Every natural person has the right to be let alone 
and free from governmental intrusion into the person’s private life except as otherwise provided 
herein.” As a result, Florida public sector employer's interest in monitoring its employees in 
Florida must be balanced against the employee’s privacy rights with the employer’s interests. 
 
 Illinois -- Mental Health and Developmental Disabilities Confidentiality Act (740 ILCS 
110) 
      Medical Patients’ Rights Act (410 ILCS 50) 
 

EVIDENTIARY PRIVILEGES THAT MAY IMPACT 
ACCESS TO MEDICAL RECORDS 

 
FEDERAL – Attorney-client privilege, work product doctrine…or common law: 
 Under Section 501 of the Federal Rule of Evidence, common law governs claims of 
privilege not addressed by the Constitution, federal statute or a Supreme Court rule. Section 502 
addresses whether various disclosures and other events operate as waivers of the attorney-client 
privilege or work product doctrine in a federal proceeding.  Otherwise, the existence of a 
privilege is determined by common law (which may be state or federal, depending on the nature 
of the litigation in federal court), statute or Supreme Court rule. 
 
STATE STATUTES AND COMMON LAW - Check your jurisdiction! 
 
Common privileges by state statute or common law may include lawyer-client, treatment 
provider-patient (e.g., physician-patient, therapist-patient (including non-physician therapists), 
registered nurse-patient, chiropractor-patient, psychologist-patient, social worker-patient, 
marriage and family therapist-patient, podiatrist-patient and professional counselor-patient), 
"clergy-penitent," and spousal privileges (including domestic partners where status is recognized 
in the state)  
 
Several states, by statute or judicial decision, recognize a union representative-bargaining unit 
member privilege: 
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Illinois: 735 ILCS 5/8-803.5 provides a "Union agent and union member" privilege: 
    (a) Except when required in subsection (b) of this Section, a union agent...shall not be 
compelled to disclose, in any court or to any administrative board or agency arbitration or 
proceeding, whether civil or criminal, any information he or she may have acquired in attending 
to his or her professional duties or while acting in his or her representative capacity. 
    (b) A union agent may use or reveal information obtained during the course of fulfilling his or 
her professional representative duties:  
        (1) to the extent it appears necessary to prevent the commission of a crime that is likely to 
result in a clear, imminent risk of serious physical injury or death of another person; 
        (2) in actions, civil or criminal, against the union agent...[or against the local union, the 
international union, or affiliates or any agent thereof]; 
        (3) when required by court order; or  
        (4) when, after full disclosure has been provided, the written or oral consent of the 
bargaining unit member has been obtained or, if the bargaining unit member is deceased or has 
been adjudged incompetent by a court of competent jurisdiction, the written or oral consent of 
the bargaining unit member's estate. 
    (c) In the event of a conflict between the application of this Section and any federal or State 
labor law to a specific situation, the provisions of the federal or State labor law shall control. 
 
(In Bell v. Village of Streamwood, 806 F. Supp. 2d 1052 (N.D. Ill. 2011), based on the Illinois 
statute, the District Court in Chicago recognized the employee-union representative privilege as 
a matter of federal common law in connection with Bell's federal civil rights lawsuit.) 

Maryland - Courts and Judicial Proceedings Code §9-124 creates a labor organization 
privilege protecting "any communication or information the labor organization or agent 
received or acquired in confidence from an employee while the labor organization or agent 
was acting in a representative capacity concerning an employee grievance."  This appears to 
be more limited than the Illinois privilege. 

Alaska - In Peterson v. Alaska, 280 P.3d 559 (2012), the Alaska Supreme Court recognized a 
privilege implied in the Alaska Public Employment Relations Act’s grant of statutory rights to 
join union and engage in concerted activities, and its prohibitions against interfering in the 
exercise of employee rights and interfering with the administration of a union. The court limited 
the privilege to communications made in confidence, in connection with representation relating 
to disciplinary or grievance proceedings, between an employee or the employee’s attorney and 
union representatives “acting in official representative capacity.” 
 
But in New Hampshire, the state Supreme Court declined to recognize such a privilege in In re 
Grand Jury Subpoena, 926 A. 2nd 280 (2007), as did the Massachusetts Supreme Court in 
Chadwick vs. Duxbury Public Schools, 475 Mass. 645 (2016). 
 
Compelled Disclosure of Union Representative’s Communications/Notes/Observations as 
ULP 
  
Not a privilege, but other jurisdictions and agencies, including the NLRB, the FLRA and 
various state PERBs, have held under specific circumstances that requiring a union 
representative to divulge confidential communications with employees is inherently coercive 
and/or an unfair labor practice.  See, e.g., Cook Paint and Varnish Co., 258 N.L.R.B. 1230 
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(1981) (forced interrogation interview of union steward and compelled disclosure of union notes 
concerning conversation with a unit member in preparation for discharge arbitration is an unfair 
labor practice); U.S. Department of the Treasury, 39 F.L.R.A. 1300 (1991) (requiring a union 
representative to disclose statements received from employee in the course of representing that 
employee in disciplinary proceeding was ULP under Federal Service Labor Relations Act);  
 
New York - City of Newburgh v. Newman, 421 N.Y.S.2d 673 (N.Y. App. Div. 1979) (highest 
state court upheld NYPERB finding that compelling union official to disclose his observations of 
member who came to him for advice was improper) 
 
Washington State - IBEW, Local 77, No. 15544-U-00-3932, 2003 WL 21658695 (Wash. Pub. 
Employment Relations Comm’n 2003) 
 
New Hampshire - N.H. Troopers Ass’n v. N.H. Dep’t of Safety, No. P-0754:2, PELRB Decision 
No. 94-74 (N.H. Pub. Employee Relations Bd. August 31, 1994 
 
NLRB ALJ's have refused to enforce subpoenas for bargaining notes that contain anything more 
than who said what when. Impressions, strategy observations, and the like, akin to attorney-client 
work product, have been protected.  Berbiglia, Inc., 233 N.L.R.B. 1476 (1977) (ALJ revoked 
subpoena seeking communications between union members about the reasons for a strike); 
Champ Corp., 291 N.L.R.B. 803 (1990) (ALJ revoked subpoena seeking production of union 
collective bargaining notes); Morton International Inc., 1993 NLRB Lexis 1098 (ALJ 1993) 
(ALJ permitted compelled disclosure of bargaining notes only as to when, where, what, and by 
whom something was said,  but excluding mental thought process, conclusions, or observations 
of bargaining team members). But in Taylor Lumber and Treating, Inc., 326 N.L.R.B. 1298 (1998), 
another ALJ held that this "privilege" to withheld communications about strategy was limited to the 
bounds of the attorney-client privilege. 
 
ARBITRATION 
  ARBITRATORS have recognized a collective-bargaining privilege. Loomis Armored Inc., 94 
LA 1097 (1990) (Gentile, Arb.). See also Hughes Aircraft Co., 86 LA 1112 (1986) (Richman, Arb.) 
(though arbitrator permitted union steward to testify as to what he observed when he conferred with 
grievant, he indicated that he would not have required steward to testify as to what he had been told in 
confidence by grievant based on a labor relations privilege)  

 


