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Patrick Kelly, Voy Stelmaszynski, Tracey Henry, Christopher Albertyn 

 
 

 Wrongful infliction of injury to dignity, or the wrongful causing of mental distress at 
work, is dealt with differently by the courts, by the Human Rights Tribunal of Ontario (the 
"HRTO" or "Tribunal") and by labour arbitrators deciding Ontario cases.  
 
 We refer to some seminal court decisions that set the pattern for more recent court 
decisions, but our focus is on the most recent period, from 2016 onwards. We have drawn our 
conclusions without regard to similar claims in other jurisdictions in Canada, focusing only on 
the differences in Ontario. (We have summarized the cases relied on: Appendix A has the court 
cases; Appendix B, the HRTO cases; and Appendix C, the arbitration cases). 
 
 This paper tries to address the different approaches to awarding damages by the three 
institutions of labour law adjudication in Ontario. The courts principally deal with the issue 
among non-unionized employees, often managerial level employees, whose experience of the 
infliction of mental suffering usually arises in the context of a wrongful dismissal claim. The 
HRTO is the specialist statutory tribunal charged with deciding complaints of discrimination and 
harassment described in the Ontario Human Rights Code, RSO 1990, c. H. 19 (the "Code"). It 
has a specific jurisdiction for considering claims of mental distress. Arbitrators’ jurisdiction 
arises from the collective agreements under which they are appointed, either expressly or 
inferentially (Weber v. Ontario Hydro, [1995] 2 SCR 929). The arbitrator’s jurisdiction includes 
the consideration of human rights legislation (Parry Sound (District) Social Services 
Administration Board v. OPSEU, Local 324, [2003] 2 SCR 157; Ontario Nurses’ Assn. v. Orillia 
Soldiers Mem’l Hosp., [1999] 42 OR (3d) 692). From these sources, arbitrators are authorized to 
issue “make whole” remedies, including in human rights cases. 
 
                                                 
1 We are indebted to Martin Malin and Jon Werner for their paper on the comparisons between the approach of US 
and Canadian law to the arbitration of human rights complaints: “14 Penn Plaza LLC v. Pyett: Oppression or 
Opportunity for U.S. Workers; Learning from Canada,” University of Chicago Legal Forum: Vol. 2017, Article 14. 
Available at: https://chicagounbound.uchicago.edu/uclf/vol2017/iss1/14. Their review covered the period 2009 to 
2013. This paper provides a more rigorous statistically verifiable comparison of arbitration and HRTO cases than we 
do. It should be read in conjunction with our paper. 
 

https://chicagounbound.uchicago.edu/uclf/vol2017/iss1/14
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 The differences in the approach to awarding general damages for mental suffering at 
work are found in three separate areas: 1) the heads under which general damages are granted; 2) 
the evidence required to establish an entitlement to the damages; and  3) the quantum of 
damages, including the treatment of costs and interest. 
 
1) Heads of damages 
 
The courts 
 
 The courts award general damages of two sorts: moral damages and punitive damages. 
Moral damages, or aggravated damages, are awarded in circumstances when the employer of the 
claimant has breached the “implied duty of good and fair dealing” in the course of dismissing the 
employee if that behaviour causes mental distress. The notion of such compensation has its 
genesis in Canada’s highest court in Wallace v United Grain Growers Ltd., [1997] 3 SCR 701 
("Wallace")2. Prior to Wallace, the general rule in wrongful dismissal cases was that damages 
allocated in such actions were confined to the loss suffered as a result of the employer’s failure 
to give proper notice and that no damages were available to the employee for pain and distress 
that may have been suffered as a consequence of being terminated.  In Wallace, damages 
resulting from the manner of dismissal were found to be available where the employer engaged 
in conduct during the course of dismissal that is “unfair or is in bad faith by being, for example, 
untruthful, misleading or unduly insensitive” and were awarded as an extension of the notice 
period.  
 

Then in 2008, the Supreme Court of Canada had occasion once again to rule on damages 
in an employment context in Honda Canada Inc. v Keays, [2008] 2 SCR 362 ("Honda")3. Honda 
introduced the concept of moral damages and the test for moral damages, namely that the 
damages for an employer's breach of good faith and fair dealing must be reasonably foreseeable.  
Honda also removed the distinction between aggravated and moral damages and ruled that they 
should be quantified as a fixed amount, and not as an extension of a notice period. Such 

                                                 
2 Jack Wallace was an 11-year employee lured to the employer from a competitor.  He was dismissed summarily at 
56 years of age, with the employer maintaining termination for cause until the commencement of the trial.  No cause 
was established.  The Supreme Court did not allow aggravated damages but awarded Wallace a lengthy notice 
period of 24 months to partially compensate him for the employer’s conduct.   
3 Kevin Keays was terminated by Honda while on a disability leave for chronic fatigue syndrome, when he refused 
to meet with the employer’s doctor.  Although at trial the judge awarded punitive damages against Honda, these 
were later reduced by the Court of Appeal and quashed entirely by the Supreme Court. 
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damages, including those for psychological injury, are compensatory for the harm suffered. The 
Court stated that punitive damages are for outrageous conduct by the employer (not found in 
Honda), and not for the employee’s loss. In drawing the distinction between damages for 
conduct in the manner of dismissal, which are compensatory, and punitive damages, the court in 
Honda held that the punitive damages are restricted to “advertent wrongful acts that are so 
malicious and outrageous that they are deserving of punishment on their own”. 
 
 In Galea v. Wal-Mart Canada Inc., 2003 CanLII 40536 (ON SC) ("Galea"), Justice 
Emery condensed the principles surrounding moral damages into the following summary of 
when moral damages may be available: 

 
1.  Where an employer has breached its duty of good faith and fair dealing in the 
  manner in which the employee was dismissed; 
 
2.   Conduct that could qualify as an employer’s breach of good faith or the failure to 
 deal fairly in the course of a dismissal includes an employer’s conduct that is 
 untruthful, misleading or unduly insensitive, and a failure to be candid, 
 reasonable, honest and forthright with the employee; 
 
3.   Where it was within the reasonable contemplation of the employer  that the 
  manner of dismissal would cause the employee mental distress; 
 
4.  The wrongful conduct of an employer must cause the employee mental distress  
 beyond the understandable distress and hurt feelings that normally accompany a 
 dismissal; and 
 
5.   The grounds for moral damages must be assessed on a case by case basis. 

 
Justice Emery found that Wal-Mart breached its implied duty of good faith during the 

period between the date when the plaintiff employee, Ms. Galea, was removed from her position 
as a vice president and the date on which she was terminated. He found that the President and 
CFO had already made the decision to dismiss or denigrate her to the point of resignation when 
she was removed from her position and moved to an ad-hoc position without any real prospects. 
He found this conduct to be unfair and to have caused Ms. Galea mental distress. He further 
found that Wal-Mart purposely caused delays in the conduct of the litigation, causing additional 
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mental distress for Ms. Galea and forming part of the manner of dismissal. He awarded her 
$200,000 for moral damages for these actions. 

 
The court may also award punitive damages if it is satisfied that the employer 

intentionally harmed the employee. Punitive damages are punishing; they serve as a deterrent. 
They are awarded if the employer is shown to have “intentionally inflicted mental anguish”, or to 
have been “maliciously oppressive”, or to have acted “in a high-handed manner” towards the 
employee (Boucher v. Wal-Mart Canada Corp., 2014 ONCA 419 ("Boucher"))4. 

 
In Galea, above, Justice Emery found that Wal-Mart's manner of dealing with Ms. Galea 

in the period between her removal from her position and her termination was callous, high-
handed, insensitive and reprehensible. He found that Wal-Mart made representations to Ms. 
Galea about her career while making contradictory decisions.  

 
In determining the amount of punitive damages to award, Justice Emery reviewed the 

principle of proportionality, noting that it required an assessment of the blameworthiness of the 
employer's conduct, the plaintiff's vulnerability, the harm or potential harm directed to the 
plaintiff, the need for deterrence, and the other penalties paid by the employer. He found Wal-
Mart's treatment of Ms. Galea and its conduct before and after her termination deserved a higher 
award of punitive damages. He noted that the damages must be in an amount within the range 
provided by authorities but also high enough for the purposes of denouncement and deterrence. 
He awarded Ms. Galea $500,000 in punitive damages.  
 

It is also noteworthy that since 2006, Ontario courts have had the jurisdiction to award 
damages for violations of the substantive rights conferred by the Code; however, under 
subsection 46.1(1) of the Code orders for monetary compensation are restricted to losses arising 
out of the infringement of a substantive right under the Code, including compensation for injury 
to dignity, feelings and self-respect.  The lack of jurisdiction of courts to order punitive damages 
for violations of the substantive rights conferred by the Code confirms the remedial thrust of the 
Code. 

                                                 
4 Ms. Boucher, an Assistant Manager at a Wal-Mart store, clashed with her Manager when she refused to alter a 
store log to provide a favourable report.  Their relationship spiralled downward quickly, internal investigations were 
initiated, but Ms. Boucher ultimately sued for constructive dismissal.  The Ontario Court of Appeal found the 
conduct of Wal-Mart to be malicious, oppressive and high-handed; punitive damages were also awarded against the 
Manager personally. 
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In another recent case, the trial judge found that the tort of harassment exists in Ontario 
separate and apart from the tort of intentional infliction of mental suffering.  The plaintiff in 
Merrifield v Canada (Attorney General) 2017 ONSC 1333 alleged harassment not based on any 
of the prohibited grounds found in the  Code and was awarded general damages in the amount of 
$100,00.00 for harassment and intentional infliction of mental suffering. 
 
The HRTO 
 
 The HRTO’s jurisdiction under the Code is to award damages when it finds there has 
been an “injury to dignity, feelings and self-respect” (s.45.2 of the Code) as a result of 
discrimination or harassment in violation of the Code.   The HRTO does not have the jurisdiction 
to order moral or punitive damages.  
 
Discrimination under the Code concerns the following: 
 

Employment 
5 (1) Every person has a right to equal treatment with respect to employment without 
discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
sex, sexual orientation, gender identity, gender expression, age, record of offences, marital 
status, family status or disability.  R.S.O. 1990, c. H.19, s. 5 (1); 1999, c. 6, s. 28 (5); 2001, c. 32, 
s. 27 (1); 2005, c. 5, s. 32 (5); 2012, c. 7, s. 4 (1). 
 
Harassment in employment 
(2) Every person who is an employee has a right to freedom from harassment in the workplace 
by the employer or agent of the employer or by another employee because of race, ancestry, 
place of origin, colour, ethnic origin, citizenship, creed, sexual orientation, gender identity, 
gender expression, age, record of offences, marital status, family status or disability.  R.S.O. 
1990, c. H.19, s. 5 (2); 1999, c. 6, s. 28 (6); 2001, c. 32, s. 27 (1); 2005, c. 5, s. 32 (6); 2012, c. 7, 
s. 4 (2). 
 
Vocational associations 
6 Every person has a right to equal treatment with respect to membership in any trade union, 
trade or occupational association or self-governing profession without discrimination because of 
race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, 
gender identity, gender expression, age, marital status, family status or disability. R.S.O. 1990, 
c. H.19, s. 6; 1999, c. 6, s. 28 (7); 2001, c. 32, s. 27 (1); 2005, c. 5, s. 32 (7); 2012, c. 7, s. 5. 
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Sexual harassment 
Harassment because of sex in accommodation 
7 (1) Every person who occupies accommodation has a right to freedom from harassment 
because of sex, sexual orientation, gender identity or gender expression by the landlord or agent 
of the landlord or by an occupant of the same building.  R.S.O. 1990, c. H.19, s. 7 (1); 2012, c. 7, 
s. 6 (1). 
 
Harassment because of sex in workplaces 
(2) Every person who is an employee has a right to freedom from harassment in the workplace 
because of sex, sexual orientation, gender identity or gender expression by his or her employer 
or agent of the employer or by another employee.  R.S.O. 1990, c. H.19, s. 7 (2); 2012, c. 7, s. 6 
(2). 
 
Sexual solicitation by a person in position to confer benefit, etc. 
(3) Every person has a right to be free from, 
(a) a sexual solicitation or advance made by a person in a position to confer, grant or deny a 
benefit or advancement to the person where the person making the solicitation or advance knows 
or ought reasonably to know that it is unwelcome; or 
(b) a reprisal or a threat of reprisal for the rejection of a sexual solicitation or advance where the 
reprisal is made or threatened by a person in a position to confer, grant or deny a benefit or 
advancement to the person.  R.S.O. 1990, c. H.19, s. 7 (3). 
 
Reprisals 
8 Every person has a right to claim and enforce his or her rights under this Act, to institute and 
participate in proceedings under this Act and to refuse to infringe a right of another person under 
this Act, without reprisal or threat of reprisal for so doing.  R.S.O. 1990, c. H.19, s. 8. 
 
Infringement prohibited 
9 No person shall infringe or do, directly or indirectly, anything that infringes a right under this 
Part.  R.S.O. 1990, c. H.19, s. 9. 
 

 
Historically, since the passage of the first Human Rights Code in Ontario, aggrieved 

individuals filed complaints with the Human Rights Commission (the "Commission") which 
investigated and referred matters to its Tribunal. The Commission was, in effect, a gatekeeper 
that screened out weak or frivolous applications. In 2008 the Code was significantly amended to 
allow for direct access by complainants to the HRTO. The Commission was left with a policy 
and advisory role, and a limited ability to refer systemic matters to the Tribunal.  Now, claims 
are filed directly with the Tribunal. The HRTO now has an unlimited monetary jurisdiction to 
award general damages where such a finding is made. 
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 The factors identified as being appropriate for consideration in assessing general damages 
for breach of the right to be free from discrimination were described in Lombardi v. Walton 
Enterprises, 2012 HRTO 1675, as follows: 
 

• Humiliation experienced by the complainant 
• Hurt feelings experienced by the complainant 
• A complainant's loss of self-respect 
• A complainant's loss of dignity 
• A complainant's loss of confidence 
• The experience of victimization 
• Vulnerability of the complainant 
• The seriousness, frequency and duration of the offensive treatment. 

 
Arbitrators  
 
 Arbitrators have an unlimited jurisdiction over matters arising expressly or inferentially 
from the collective agreement. In Ontario, under the Labour Relations Act, 1995, SO 1995, at 
section 48(12): 
 

48(12) An arbitrator or the chair of an arbitration board, as the 
case may be, has power,  
. . .  
(j) to interpret and apply human rights and other employment related statutes, despite any 
conflict between those statutes and the terms of the collective agreement. 

 
This provision affords a broad jurisdiction. Arbitrators have no specific heads under which they 
can, or cannot, grant general damages. As a result arbitrators are able to award damages for 
mental distress at work under any of the common law tort claims recognized by the courts and as 
the HRTO would under the Code. The model for arbitrators is that they give an aggrieved 
employee a remedy that “makes them whole”. They grant appropriate damages to meet the 
severity of the situation and to redress the injustice.  
 
 In Teranet Inc v OPSEU, Local 507, 2014 CanLII 21572 (ON LA) ("Teranet"), 
Arbitrator Shime, in addressing the union's claim for damages for mental distress and punitive 
damage, considered the application of common law principles regarding these heads of damages 
to collective agreements and the remedial authority of arbitrators. After reviewing the common 
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law principles arising out of employment law cases in both Canada and Britain, Arbitrator Shime 
concluded that in discharge and discipline cases, a finding of an independent actionable wrong is 
not required for the award of mental distress and punitive damages.  
 

In his review of Supreme Court of Canada decisions regarding mental distress and 
punitive damages,  he summarized the principles enunciated by the Court into the following ten 
points: 

1. Damages for mental distress may be recoverable if they can fairly and reasonably 
be considered to arise from the breach of contract or if they may be reasonably 
supposed to be in the contemplation of the parties when the contract was made;  
 

2. Damages for mental distress may be recoverable where the object of the contract 
is to secure a psychological benefit or intangible benefit like mental security; 
 

3. Mental distress need not be the very essence or dominant aspect of the bargain;  
 

4. True aggravated damages, which arise out of aggravating circumstances may be 
awarded as a result of an independent cause of action and has nothing to do with 
contractual damages. An independent actionable wrong is not a pre-requisite for 
the recovery of mental distress damages. 
 

5. The degree of mental suffering caused by the breach must be of a degree 
sufficient to warrant compensation. 
 

6. Punitive damages should be resorted to only in exceptional cases and the required 
conduct should constitute a marked departure from the ordinary standards of 
decency and must be independently actionable. A breach of the contractual duty 
to act in good faith will meet this requirement. However, an award of punitive 
damages does not depend exclusively on the existence of an actionable wrong. An 
actionable wrong can be found in breach of a distinct and separate contractual 
provision or other duty, such as a fiduciary obligation. 
 

7. Punitive damages are awarded for malicious, oppressive and high handed conduct 
that offends a sense of decency. 
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8. The objectives of punitive damages are retribution, deterrence and denunciation. 

The aim is to punish the defendant. 
 

9. The better practice is that a claim for punitive damages should be specifically 
pleaded. 
 

10. Punitive damages must be proportionate to the blameworthy conduct, the 
vulnerability of the claimant, the need for deterrence, and the compensatory 
damages. 
 

Arbitrator Shime further found that arbitrators under collective agreements have a broad 
mandate to develop doctrines and fashion remedies, including such damages awards. He noted 
that there were human elements that influenced collective agreement language around 
compensation, benefits, just cause, and the like. They create an intangible psychological benefit 
interwoven into the terms of a collective agreement. He noted that the loss of a job included the 
loss of those emotional or psychological aspects of work, which would be within the 
contemplation of the parties when the contract is made. He found, as everyone is aware, that the 
loss of a job is a traumatic event and, where egregious conduct violates the just cause provision, 
mental distress or punitive damages should not be denied. 

 
Arbitrator Shime said that the authority of arbitrators to award punitive and mental 

distress damages can be found in a collective agreement's just cause provisions. Just cause is a 
broad enough term to encompass all types of conduct and to provide an appropriate remedy 
where it is warranted, without an independent actionable wrong. The reprehensible or egregious 
conduct informs the mental distress or punitive damages. Unlike the remedy for breach of 
employment contracts, the usual remedy for the breach of just cause provisions for a discharge is 
reinstatement, underscoring the importance of being employed for vulnerable employees. In his 
view, reinstatement should be the primary remedy for discharged employees that can help to 
assuage mental distress. Only in circumstances where the employer’s behavior is egregious, 
unfair, reprehensible or the like and has caused excessive mental distress should punitive and 
mental distress damages be awarded. Examples of such conduct include bad faith, unfair dealing, 
untruthful or misleading conduct or discrimination.  
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With respect to punitive damages, Arbitrator Shime relied on the test in Whiten v. Pilot 
Insurance Company, [2002] 1 SCR 595, 2002 SCC 18 (CanLII), namely that the conduct must 
be malicious, aggressive and high handed and so offends an arbitrator’s sense of decency.5 
 

In dealing with discrimination claims under the Code, arbitrators have followed the 
approach in Lombardi v. Walton Enterprises, above: see also Renfrew County and District 
Health Unit and OPSEU, Local 487 (Correia), Re, 2014 CarswellOnt 3402, 118 C.L.A.S. 54, 
241 L.A.C. (4th) 388 (Parmar) ("Renfrew County and District Health Unit"). 
 
 Arbitrators appear to take a more cautious approach to claims of mental distress damages 
than the HRTO.  In Tank Truck Transport Inc. v USW, Local 2020-70, 2016 CanLII 66673 (ON 
LA) (Tremayne), though awarding $10,000 in mental distress damages to the grievor as a result 
of the employer’s bad faith attempt to secure his resignation on false pretences, the arbitrator 
observed that mental distress damages should be awarded only in “extraordinary and exceptional 
circumstances.” In Toronto District School Board v Local 4400, Canadian Union of Public 
Employees, 2016 CanLII 85741 (ON LA) (Albertyn), the arbitrator found a breach of the Code 
(on grounds of creed and failure to accommodate) because of the employer’s failure to consult 
the union and agree upon an accommodation of the grievor that was feasible without undue 
hardship.  Although the union claimed general damages under the Code for $1,500, the arbitrator 
neither made such an award, nor commented on its appropriateness. Similarly, in Ontario 
Nurses’ Association v North York General Hospital, 2016 CanLII 5033 (ON LA) (Jesin), despite 
the finding that the denial of sick benefits to the grievor constituted a breach of the Code and the 
collective agreement (on grounds of disability), the claim for mental distress damages was not 
granted. This was because the denial of benefits covered a relatively short period (as compared 
by the arbitrator to the situation in Ontario Power Generations Inc., [2014] O.L.A.A. No. 132 
(O’Neil), where damages were ordered for the failure to pay sick benefits for six months).   
 

In Canadian Union of Public Employees, Local 4400 v Toronto District School, 2015 
CanLII 36308 (ON LA) (Waczyk), the arbitrator determined that delay by the employer in 
permitting the return to work of the injured worker was a violation of the Code (on grounds of 
disability) and of the collective agreement, and warranted compensatory damages (for lost 
                                                 
5 In applying these principles to the facts of the case, Mr. Shime concluded that no damages were warranted. He 
found that there had been no harassment of the grievor whatsoever, that the employer's conduct did not warrant 
damages for mental distress or punitive damages, nor was there sufficient evidence of the trauma the grievor 
allegedly suffered.  
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wage/benefits), but nothing was awarded for general damages for humiliation, pain and suffering 
claimed by the union.   

 
In Toronto District School Board v Canadian Union of Public Employees, Local 4400 

(Kara), 2015 CanLII 104696 (ON LA) (Sheehan), the employer failed to satisfy its obligations 
pertaining to the procedural obligations associated with the duty to accommodate the grievor. 
The failure included not consulting with the union and the grievor before placing the grievor in a 
lower paid job.  The arbitrator declined an award of general damages because the employer acted 
in good faith and its actions were neither egregious nor, in any manner, malicious in nature. 

 
Where arbitrators consider claims under the Code, and an employee has also filed a 

human rights complaint before the HRTO, the HRTO is required, under the Code, to consider 
whether the substance of the complaint has been appropriately dealt with by the arbitration 
proceeding. In general, if the board of arbitration has given consideration to the human rights 
elements of the grievance, the HRTO will defer to the arbitrator’s award. 
 

More recently, there have been two awards that suggest arbitrators no longer have 
jurisdiction to award mental distress damages in some circumstances. These cases did not 
involve human rights issues or, at least, did not result in any finding of a violation of the Code.  
In the first case, Association of Management, Administrative and Professional Crown Employees 
of Ontario (Wilson) v Ontario (Natural Resources and Forestry), 2017 CanLII 71789 (ON GSB) 
(Dissanayake) ("AMAPCEO (Wilson)"), the grievor suffered reprisals in the form of personal 
harassment from management after disclosing to his superiors what he thought was dishonest 
misconduct of another employee.  This caused the grievor such anxiety that he had to take an 
extended leave of absence.  Though satisfied that the grievor’s illness might otherwise have been 
remedied by the arbitrator in an award of mental distress damages, the arbitrator noted recent 
developments in the statutory workplace insurance scheme, the Workplace Safety and Insurance 
Act (“WSIA”), wherein provisions under the WSIA restricting claims for mental stress were 
found to be unconstitutional, and in fact were to be rescinded by legislative intervention, 
effective January 1, 2018.  In light of these developments, the arbitrator found that he was 
without jurisdiction to award the make whole remedies and damages that the union was seeking 
in the dispute, on the basis that the Workplace Safety and Insurance Tribunal (WSIAT) now had 
exclusive jurisdiction to compensate the grievor for the workplace injury caused by the personal 
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harassment directed towards him and the failure of the employer to have protected him from that 
exposure. 
 

That result was followed more recently in Ontario Public Service Employees Union 
(Grievor) v Ontario (Community Safety and Correctional Services), 2017 CanLII 92683 (ON 
GSB) (Carrier).  There, the grievor claimed mental distress damages as a result of a lengthy, 
undue delay by the employer in the investigation of an incident involving a physical attack on the 
grievor by a co-worker.  The arbitrator found that the employer had failed to provide a safe 
workplace, and that its delay in bringing the investigation into the incident to a conclusion 
contributed to a hostile work environment.  However, the arbitrator was persuaded by the 
reasoning in AMAPCEO (Wilson), above.  Because the grievor was eligible to seek damages for 
mental distress by making a claim for compensation before the Workplace Safety and Insurance 
Board (WSIB), the arbitrator determined that he did not have jurisdiction to award those 
damages.   
 
2) The evidence required to establish an entitlement to damages 
 
 The question under this heading is whether medical evidence is required for a claimant to 
prove they have suffered mental distress as a consequence of the employer’s actions.  
 
The courts 
 
 The courts do not appear to have a fixed rule for proof of mental distress, but there is a 
clear evolution toward accepting contextual evidence as a whole to establish mental suffering, 
without the need of medical testimony. In earlier cases,  medical evidence was presented and was 
accepted as the basis for proof of mental distress arising from the circumstances of the 
employee’s dismissal. More recently, the courts have shown an inclination toward a more 
holistic approach: 
 

It would appear that the state of the law in Ontario does not require a plaintiff to lead medical 
evidence to make out a case for damages for mental distress in an employment context. The claim 
for aggravated or moral damages should be available to a claimant on all of the evidence given, 
including the subjective evidence of the plaintiff, provided that all other elements under the case 
law are met.  (Galea at para. 270.) 
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  Medical evidence to support the claim appears to be no longer a necessity. The court 
found sufficient proof of mental stress from only the evidence of the plaintiff employee. In 
Boucher (cited above), the Court accepted descriptions by Ms. Boucher of her own physical 
symptoms (vomiting, insomnia, weight loss) to affirm mental distress (at para. 52).  Where 
medical evidence is presented, however, it can buttress the plaintiff’s position (e.g. of post-
traumatic stress, major depression) as in Colistro v T Baytel  2017 ONSC 2731.   
 
The HRTO 
 
 The HRTO is particularly flexible on the issue. Medical evidence is not a requirement to 
establish that an employee suffered the equivalent of  mental distress (“injury to dignity, feelings 
and self-respect” (“IDFS”)) as a consequence of the employer’s conduct, although such evidence 
may contribute to a higher damages award. Generally, the evidence of the employee is sufficient 
to prove general damages before the HRTO.  For example, in G.M. v. X Tattoo Parlour, 2018 
HRTO 201 (CanLII) ("X Tattoo Parlour"), the applicant, a 15-year old girl, testified regarding 
the negative impact of the sexual incident initiated by the individual respondent, including 
anxiety, substance abuse, loss of trust, sleeplessness, fear of intimacy, and loss of enthusiasm for 
her career aspirations.  The Tribunal accepted that the experience had a very serious negative 
impact on the applicant, and noted that she was in a particularly vulnerable position vis-à-vis her 
age and family relationship to the individual respondent. It did not require separate medical 
evidence6.  
 

In Faghihi v. 2204159 Ontario Inc. c.o.b. The Black Swan, 2016 HRTO 1109 (CanLII) 
the complainant’s co-worker made a racially charged, hostile comment to the applicant, and the 
applicant reported it to his supervisor. The supervisor failed to conduct a proper investigation, 
and two shifts later, the applicant was terminated in part because he had sought the protection of 
his rights and threatened to enforce them. In assessing $18,000 for IDFS, the Tribunal observed 
that, subjectively, the applicant was impacted emotionally by the respondent’s actions. Further, 
the fact that he did not provide medical evidence, apart from his oral evidence, did not diminish 
the impact. However, the effect on the applicant was not severe enough to prevent him from 

                                                 
6 The applicant asked for and received $75,000 in IDFS damages with pre-judgment interest commencing August 1, 
2014 (August being the month in which the incident occurred), and post-judgment interest after 60 days from the 
date of decision. 
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securing new employment very quickly after his termination, and this was a mitigating factor in 
the assessment of the IDFS damages. 
 

The case of Campbell v. Paradigm Sports, Inc., 2017 HRTO 1683 (CanLII) illustrates 
how medical evidence supplements a general damages award by the HRTO.  In that matter, a 
wife and husband were laid off from their jobs as warehouse labourers following the wife’s 
workplace injury.  It was determined that the employer discriminated against the wife due to her 
disability, and against the husband by virtue of his family association to the wife. The wife’s 
doctor testified to the effect that her layoff exacerbated her mental health issues and turned her 
into a depressed person.  The wife further testified that she felt devastated by the layoff, and 
could not sleep or eat initially.  Her husband testified to similar feelings, as well as the 
humiliation of having to go on welfare benefits, but did not offer any additional medical 
evidence.  The wife was awarded $20,000 in IDFS damages, whereas the husband received 
$15,000, or 25% less than his wife.  Although it is not expressly acknowledged in the decision, it 
would appear that the medical evidence concerning the exacerbation of the wife’s pre-existing 
condition accounts for the difference in the award of general damages in that case.  It seems 
doubtful the wife would have achieved the additional $5,000 had she, rather than her doctor, 
testified about the exacerbating effects of the discrimination on her already frail mental health. 
 
Arbitrators 
 

As a general matter arbitrators have generally required medical evidence to establish 
psychological harm7. Arbitrators are willing to give general damages for injury to dignity, 
feelings and self-respect, but for establishing actual mental stress damages, arbitrators have 
generally required medical evidence. This was expressed as follows in Toronto Community 
Housing Corporation v Ontario Public Service Employees Union, 2016 CanLII 21169 (ON LA) 
(Nairn) ("Toronto Community Housing Corporation"): 
 

30.              Notwithstanding that the grievor has apparently been treated by various specialists, 
no medical evidence was called to support the grievor’s asserted medical history or the assertions 
of causation to the events at work. While it is reasonable to accept that being the subject of a 
poisoned work environment is stressful, I am unable to draw more specific conclusions regarding 
the medical impact of the work environment on the grievor based on the evidence before me. I 
do accept the grievor’s evidence as to the impact on her confidence, self-esteem, and withdrawal 

                                                 
7 See Teranet Inc v OPSEU, Local 507, above, in which Arbitrator Shime stated that a grievor's mental distress must 
be supported by medical evidence and of a degree sufficient to justify damages. 
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in the community. The rumour demeaned the grievor both professionally and personally. She did 
continue to work throughout the period with the only exception being her absence due to the 
unrelated motor vehicle accident. 
 

The arbitrator awarded the grievor $10,500 in IDFS damages8 after finding that, though the 
employer’s management had nothing to do with the perpetuation of sexual rumours involving the 
complainant, it failed over a prolonged period to take appropriate action in response to the 
grievor’s concerns, resulting in a poisoned work environment.  
 
 Similarly, in AMAPCEO (Bokhari) v Ontario (Economic Development, Employment and 
Infrastructure), 2016 CanLII 51073 (ON GSB) (Dissanayake) ("AMAPCEO (Bokhari)"), the 
arbitrator acknowledged an entitlement to damages from wrongful conduct on the basis of injury 
to dignity, feelings and self-respect, despite the lack of medical evidence: 
 

[58]      The absence of specific and definitive medical evidence, does not, however, necessarily 
lead to the conclusion that the employer’s conduct had no adverse impact on Mr. Bokhari’s 
dignity, feelings and self-respect.  Just as much as medical professionals find it difficult to 
provide definitive opinions on the impact of employer conduct on an employee’s mental health, 
there is no way for the Board to make a definitive finding that the employer conduct had a 
specific impact on Mr. Bokhari’s dignity, feelings and self-respect.  However, the Board is not 
required to make such a definitive finding.  Its task is to make objective findings on impact on a 
balance of probabilities, based on all of the evidence before it.  In doing so, the Board must 
consider the nature of the employer’s conduct.  More egregious and unfair the conduct when 
objectively seen, more the probability that there was adverse impact.  As already noted, in the 
present case the employer conduct that resulted in violations were serious. 
 

 
Some arbitration awards in the last two years have granted relatively substantial remedies 

in general damages without the benefit of medical evidence.  The arbitrator in Yellow Pages 
Group Co. v Unifor Local 6006, 2017 CanLII 51488 (ON LA) (Luborsky) ("Yellow Pages 
Group Co.") awarded IDFS damages of $15,000 in circumstances where the grievor was the 
subject of age discrimination and deception by the employer in respect of a voluntary severance 
package. 
 

The highest arbitration award of mental distress damages (in the form of IDFS damages) 
without the benefit of medical evidence in the last two years was made in AMAPCEO (Bokhari), 
above. The arbitrator awarded $25,000 in IDFS damages in connection with the human rights 
                                                 
8 The union had sought damages in the amount of $50,000.  The employer argued that the appropriate range of 
damages was between $2,500 and $3,500. 
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violation, reasoning that the grievor truly felt victimized by the breaches of his rights, and that 
this would be magnified in circumstances where the victim suffered from a number of health 
problems.  Moreover, the arbitrator found that the impact on the grievor would have been within 
the reasonable contemplation of the individuals who made the decisions against him. 

 
Where psychological harm, beyond injury to dignity, feelings and self-respect, is to be 

established, arbitrators have generally required medical evidence. 
 
3) The quantum of damages 
 
 As a general proposition the courts are much more generous in the amounts they award to 
plaintiff employees, who have established mental distress as a result of the wrongful conduct of 
their employer, than is the case before the HRTO or arbitrators. (See the schedule of damages 
awards by the courts, Appendix D; by the HRTO, Appendix E; and by arbitrators, Appendix F). 
 

Although less dramatic than the difference between the quantum of the awards of the 
courts compared to the HRTO and arbitrators, in general the awards of the HRTO appear to be 
more generous than that of arbitrators, but some recent arbitral decisions suggest this difference 
is diminishing: Yellow Pages Group Co., above, and in AMAPCEO (Bokhari), above. In London 
Catholic District School Board and Ontario English Catholic Teachers Association, unreported, 
July 23, 2015,  Arbitrator R.  Brown granted $20,000.00 in mental distress damages for a fellow 
employee touching the grievor on her temples while making a condescending comment and the 
angry use of a raised voice on another occasion, for the grievor being publically chastised partly 
in reprisal for complaint against that employee and for the employer’s failure to discipline that 
employee.  Arbitrator Brown found as a mitigating factor the employer’s decision not to contest 
adverse findings by an investigator.  Arbitrator Brown declined to award punitive damages.  In 
Ontario (Ministry of Community Safety and Correctional Services) and OPSEU (Hyland), Re, 
2014 CarswellOnt 550, [2014] O.G.S.B.A. No. 1, 117 C.L.A.S. 203, 241 L.A.C. (4th) 82 
(Petryshen),  a correctional officer suffered from asthma with particular sensitivity to cigarette 
smoke. The employer failed to accommodate the grievor through work assignments, by 
restricting its search for suitable positions, and by failing to make reasonable efforts to enforce 
its smoking policy. The grievor was awarded $18,000 for loss of right to be free from 
discrimination on grounds of a failure to accommodate and for injury to his dignity, feelings and 
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self-respect. He was awarded a further $12,000 for mental anguish caused by the employer’s 
failure to reasonably accommodate him. 
 

In general, though, arbitrators’ awards for mental distress have been below the $10,000 
mark. In Renfrew County and District Health Unit, above, on a finding of discrimination under 
the Code, the arbitrator awarded $9,000. In Canadian Union of Public Employees, Local 4400 v 
Toronto District School Board (Morrissey), 2016 CanLII 26730 (ON LA) (Wacyk), the arbitrator 
found that the grievor experienced humiliation, pain and suffering as a result of the employer’s 
violation of the Code, and awarded $5,000. The wrongdoing in the case was for the employer 
failing to look for suitable vacancies for the disabled grievor. 

 
In Toronto District School Board and OSSTF, District 12 (Lazar), Re 2015 CarswellOnt 

1231, [2015] O.L.A.A. No. 61, 122 C.L.A.S. 161, 252 L.A.C. (4th) 39 (Howe), the board of 
arbitration found that a manager’s assignment of teaching non-preferred courses had been 
retaliatory and punitive, and had been discriminatory under the Code. $10,000 was awarded for 
mental distress damages. 

 
In Dominion Forming Inc. v. Universal Workers Union (LIUNA, Local 183), [2013] 

O.L.R.B. Rep. 839, [2013] O.L.R.D. No. 2768, 115 C.L.A.S. 233, 233 L.A.C. (4th) 315 
(Anderson), the grievor was terminated for filing a workers’ compensation claim for an alleged 
injury at work. Although the arbitrator found the employer’s misconduct to be serious, he found 
that the grievor was not particularly vulnerable because he was represented by a construction 
trade union and he could readily find alternative work. Also, beyond anger at the employer’s 
treatment, there was no evidence of particular mental harm to the grievor. The arbitrator awarded 
$2,000 for injury to dignity, feelings and self-respect. 
 
 In Lakehead University and LUFA, Re 2018 CarswellOnt 2512, 134 C.L.A.S. 238 
(Surdykowski), the arbitrator found the grievor was a significant contributor to the conflict and 
negativity in his workplace. The arbitrator found a breach of the Code and awarded $1,000 for 
injury to dignity, feelings and self-respect. 
 
 Having regard to the cases in Ontario when awards could have been granted, arbitrators 
are the least likely to make a finding that mental distress is the result of the employer’s conduct.  
For example, in Ontario Public Service Employees Union, Local 548 v Cota Health, 2016 
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CanLII 81970 (ON LA) (Rodgers), while the arbitrator found that the employer failed to take 
every reasonable precaution to ensure the safety of the grievor in her dealings with two 
threatening clients of the agency, contrary to the Occupational Health and Safety Act (OHSA), 
nevertheless he refused to make any award in general damages because of the lack of any 
evidence linking the employer’s failure to the grievor’s pain and suffering, and because the 
grievor herself contributed to the risk to her safety.  See also several cases discussed above: 
Toronto District School Board v Local 4400, Canadian Union of Public Employees (Albertyn), 
above; Ontario Nurses’ Association v North York General Hospital, above; Canadian Union of 
Public Employees, Local 4400 v Toronto District School (Kara) (Waczyk), above; and  Toronto 
District School Board v Canadian Union of Public Employees, Local 4400 (Sheehan), above. 
 
 The quantum of damages awarded by arbitrators appears to be lower than the awards 
issued by the HRTO. The average award of arbitrators from the cases in Appendix F, was 
$10,400.00.  The average by HRTO in 2015 was $14,000 in general damages for similar conduct 
and similar circumstances9, and, from Appendix E (excluding the two largest awards in untypical 
cases, in A.B. v. Joe Singer Shoes Limited, 2018 HRTO 107 (CanLII) ("Joe Singer Shoes") and 
O.P.T. v. Presteve Foods Ltd., 2015 HRTO 675 (CanLII)), it is about $16,000. There are 
relatively more awards in the $1,000 to $10,000 range by arbitrators than appears to be the case 
in the HRTO decisions.  However, if awards of less than $2500.00 are excluded then the 
arbitration damages average rises to $15, 800.00, which is almost the same as the HRTO average   
In contrast to both arbitrator awards and HRTO decisions, for less egregious employer 
misconduct, as is apparent from Appendix D, the courts award $50,000 or higher, with the high 
water mark being $250,000 for moral damages and $500,000 for punitive damages (Galea, 
above). 
 
 It is possible that a reason for the differences between the awards of the courts, on the one 
hand, and the HRTO and arbitrators on the other, is that there is some class bias present in the 
consideration. It seems that, in the award of general damages as between those in senior 
employment positions, often management, that come before the courts, and regular employees 

                                                 
9 See Undercompensating for Discrimination: An Empirical Study of General Damages Awards Issued by the 
Human Rights Tribunal of Ontario, 2000-2015, Audra Ranalli and Bruce Ryder, Osgoode Legal Studies Paper, 
2017, http://digitalcommons.osgoode.yorku.ca/olsrps/195/. 
 

http://digitalcommons.osgoode.yorku.ca/olsrps/195/
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who come before arbitrators and the HRTO, that higher earners are awarded bigger damages for 
equivalent injury. 
 
 The nature of the claimant’s representation appears also to be a material factor in the 
award of damages10. Counsel appear always in the courts and most often in arbitration hearings, 
though less so before the HRTO. In a significant sample of 464 cases, where employees were 
self-represented (or no counsel was indicated) before the HRTO, the general damages awards 
were, on average, about half of what was awarded when the employee was represented by 
counsel. 
 
 Where damages claims are broken down under several headings, for each piece of 
offensive conduct, the likelihood of being awarded damages for each item is greater, with the 
overall damages being larger than if a single head of damages were sought11.  
 
 What is the explanation for the differences in damages awards as between the courts, the 
HRTO and arbitrators? In large part, the remedy of reinstatement to work, which normally 
accompanies an arbitrator’s award for general damages, does much to make the employee whole, 
to restore the equities between the employer and the employee. While the courts have 
jurisdiction to order specific performance, which would include reinstatement, in wrongful  
dismissal cases, they never do. The  HRTO typically does not reinstate an employee to work 
although they have the jurisdiction to do so. The relationship of employment has ended and the 
damages awarded take this into account. This differs from arbitration. Even if considerable 
tension might exist between the employer and the individual grievor, the presence of the union is 
seen as a bulwark to protect the employee from further injustice from the employer, making 
reinstatement part of the overall remedy. In Teranet,the arbitrator explained the value of 
reinstatement to the employee: 
 

… the remedy of reinstatement, in my view, goes a long way to assuage any mental 

distress suffered by a grievor and reinstatement should be the primary redress for a 

discharged employee.  It is only where the employer’s behavior is egregious, unfair, 

reprehensible or the like and the commensurate mental distress that arises is excessive that 

mental distress damages or punitive damages should be awarded.  Both conditions must be 

                                                 
10 Ranalli and Ryder, op. cit., pp. 18-19. 
11 Ranalli and Ryder, ibid., pp.40-41. 



 

 

{C2217212.1}  

20 

present.  Examples of egregious employer conduct include bad faith, unfair dealing, 

untruthful or misleading conduct or discrimination. … 

 

 
 Also, employees who go before arbitrators and the HRTO have an easier access to justice 
than if they were to proceed to court. There is no risk of legal costs being awarded. The 
processes are more expeditious than before the courts. These are advantages of arbitration and 
the HRTO that weigh against the lesser general damages likely to be awarded than in the courts. 
This too can explain why damages in arbitration and in the HRTO are less than that awarded by 
the courts. 
 

Interest and Costs 
 

Pursuant to subsection 128(4) of the Ontario Courts of Justice Act, pre-judgment interest 

cannot be awarded on certain amounts, including punitive damages. There is no indication that 

pre-judgement interest was awarded in any of the cases cited in Appendix A.  While, the plaintiff 

in Galea requested prejudgement interest, Justice Emery ordered that the issue be dealt with at 

the same time as submissions on cost. It is unclear whether any pre-judgement interest was ever 

ordered in the proceeding.  

 

Post-judgement interest automatically applies to money owing under an order, pursuant 

to subsection 129(1) of the Courts of Justice Act.  

 

Unlike proceedings before arbitrators and administrative tribunals, courts have the power 

to award costs. However, the parties are often encouraged to reach agreement with respect to 

costs before a judge will make an order for costs. In the cases cited in Appendix A, judges 

generally directed parties to try and come to an agreement on costs. Where the parties failed to 

do so, judges made orders with respect to costs. Costs in the six-figure range were commonly 

ordered at the trial level. For example, $424,584.33 in costs was ordered to be paid in in Doyle v. 

Zochem, 2017 ONCA 130 and $242,756.78 was ordered in Hampton Securities v Dean, 2018 

ONSC 101. In Honda, the trial judge ordered $610,000 in costs on a substantial indemnity scale 

and including a costs premium, however the Supreme Court of Canada set aside the costs 
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premium and reduced the costs to a partial indemnity scale. A much lower costs order was made 

in Horner v 897469 Ontario Inc o/a Superior Coatings, 2018 ONSC 121 where the judge 

ordered costs in the amount of $5,500 because it was an uncontested trial that had lasted less than 

3 hours.  

 
 The HRTO routinely orders pre-judgment interest on the general damages, and post-
judgment interest until the date of payment. Occasionally, in circumstances involving 
particularly egregious misconduct, the HRTO awards pre-judgment interest preceding the point 
in time when the complaint was filed: see, for example, X Tattoo Parlour, above, and Joe Singer 
Shoes, above.  

 
Arbitrators do not typically award interest on general damages awards. In fact, in Toronto 

Community Housing Corporation, above, the arbitrator expressly rejected the award of interest 
on general damages.  The arbitrator’s rationale was as follows: 
 

 
55.              With respect to pre-judgment interest, I am not persuaded that such an order is 
appropriate here. The Tribunal regularly awards pre-judgment interest on damages (notably from 
the date of application, not from some earlier date reflective of the existence of a poisoned work 
environment). Arbitration decisions are often silent with respect to the issue of interest, 
rendering it difficult to conclude whether that silence arises from reticence on the part of 
arbitrators or reflects that no request for interest was made. Proceeding at arbitration under a 
collective bargaining regime is different from proceeding before the Tribunal. For example, the 
access to justice issue raised in the Pinto Report as an argument for increasing damage awards at 
the Tribunal is not the same issue at arbitration. Representation is provided by the union and any 
costs of proceeding or of representation are not borne by a grievor. One need be mindful that 
damage awards from labour arbitrators reflect similar real value to those awarded by the 
Tribunal in similar circumstances, where the underlying findings are fundamentally based on an 
individual right granted under a public statute for which arbitrators have been given concurrent 
jurisdiction within the collective bargaining regime. 
  
56.              The “make whole” principle seems less obviously applicable to damages than to 
other forms of compensation such as wage loss. Delaying the payment of wage monies attracts 
an award of interest in order to ensure that the employee receives in real value what they would 
have received in wages but for the employer’s violation of the collective agreement or the Code. 
Arguably, any assessment of damages is made based on current value. The employer is not 
arguing that I should assess damages having regard only to amounts awarded prior to 2008 when 
the grievance was filed. It accepts that any assessment I make will have regard to current 
caselaw. Notably, in Ottawa (City) and CIPP, (2010) 197 L.A.C. (4th) 369 (Picher, P.), referred 
to by the employer in its written submissions, the arbitration board declined to order pre or post-
judgment interest stating that, “[i]n any event, the Board has made some assessment of the 
passage of time in rendering its determination of the appropriate level of General Damages”. 
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57.              Consideration of an award of pre-judgment interest also reasonably requires an 
assessment of who is responsible for any delay. Whether the grievor should appropriately be 
held responsible for some of the delay in the hearing process here is an open question. That 
assessment however contains a punitive element, and should be undertaken only in the most 
egregious of cases within a collective bargaining regime that rests fundamentally on 
compensatory principles.  
  
58.              Nor do I find it necessary at this time to make an order for post-judgment interest. I 
will remain seized with respect to the implementation of this award. Should the employer not act 
in a timely way in response to the release of this award, that matter may be brought to my 
attention by the union and dealt with if and as necessary. 
 

 
Despite this, in Renfrew County and District Health Unit, above, the arbitrator awarded 

pre-judgment interest on the general damages from the date of the grievance, as the HRTO does. 
 
Conclusions 
 
 The scope of the authors’ review herein is limited to a relatively short period,  just the last 
two years and the jurisdiction of Ontario.  As a result, our observations are tentative and require 
a fuller elaboration in a more extended comparison, both over time and over the different labour 
law jurisdictions in Canada.  However, certain preliminary conclusions can be drawn.  
 
The courts have jurisdiction to grant compensatory moral damages, damages under the Code and 
punitive damages. The HRTO can award damages under the Code for injury to dignity, feelings 
and self-respect.  Arbitrators can award any make whole remedy including damages for mental 
distress.  
 
 Generally it seems that arbitrators require medical evidence to establish psychological 
harm more than do the courts and the HRTO.  
 
 Interest on damages is routinely ordered by the HRTO from the date of the application 
(or, in some cases, from the date the harm first occurred). In civil proceedings interest follows 
the award of any damages and pre-judgement can be awarded for non-punitive damages. The 
courts generally order interest on damages from the date of the court’s decision. Arbitrators 
routinely do not award interest on damages. Costs are only awarded by the courts. 
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 The quantum of damages varies significantly. The courts are awarding much higher 
damages for mental distress and psychological harm than are the HRTO and arbitrators. The 
amount of damages awarded by arbitrators is generally lower than that ordered by the HRTO, 
though more recent decisions have seen a substantial narrowing of the difference. In large 
measure, the order of reinstatement of grievors is seen by arbitrators as significant relief that off-
sets the amount of damages to be awarded for the mental distress associated with the employer’s 
termination of the grievor’s employment. 
 

Although the jurisdiction between arbitrators and the courts substantially overlap, with 
the HRTO’s jurisdiction being restricted to the statutory remedy for “injury to dignity, feelings 
and self-respect”, each adjudicative body has broad jurisdiction to award damages for mental 
distress at work. Despite the overlap, there is considerable variance among the damages awarded 
by the courts, the HRTO and arbitrators.  
 

When courts have awarded damages, they have generally characterized them as punitive 

damages or moral damages for the infliction of pain and suffering. The monetary figures that 

courts have awarded for such damages are also relatively high, when compared to damages 

awarded by the Human Rights Tribunal and arbitrators. As noted in Appendix A, courts have not 

hesitated to award damages in the six-figure range. Moreover, courts have awarded damages 

against both the employer and individual respondents who have mistreated the plaintiff.  

 

In contrast, damages awarded by arbitrators tend to be dramatically lower than those 

awarded by the courts. As noted in Appendix C, damages awarded by arbitrators can be as low 

as several hundred dollars. Damages at the high end of scale afforded to unionized workers tend 

to be awarded in cases of misconduct involving sexual assault and/or sexual harassment and 

where mental distress is established through medical evidence. Arbitrators have declined to 

award damages where they have found a lack of medical evidence to support a claim of mental 

suffering, where they have not found malice or intent to harm on the part of the employer, and 

where they have found the conduct was not at the most egregious end of the spectrum.  

Arbitrators also tend to characterize these damages as general damages or IDFS damages. 

Despite the fact that arbitrators have the jurisdiction to award punitive damages, arbitrators have 

not focussed on deterrence or penalizing employers.  This may be justifiable because of the 
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continuing collective bargaining relationship between the parties.  Similarly, arbitrators do not 

award damages against managers or supervisors who may have mistreated the grievor.  

 

Similar to labour arbitrators, the highest HRTO damages appear to be awarded in cases 

involving sexual harassment-related touching and, in those circumstances, can reach the six-

figure range. Damages with respect to other violations of the Code tend to attract damages in the 

range of several thousand dollars. The HRTO, like labour arbitrators, tends to award these 

monetary figures as general damages for breach of the Code or for injury to dignity, feelings, and 

self-respect. The HRTO has previously held that it does not have the jurisdiction to award 

punitive damages. Similar to the courts, the HRTO awards damages against both employers and 

individual respondents.  

 

The outcome of these differing approaches is that workers accessing justice through 

labour arbitration and, to an extent the HRTO, receive lower damages awards for mental distress  

in similar circumstances than other employees who have the means to turn to the court for 

remedy , The value of access to justice cannot be understated; however, labour arbitration should 

not reproduce existing societal inequities by placing a lower value on the mental suffering and/or 

injury to dignity, feeling and self-respect experienced by unionized workers.  
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