CHAPTER 4

ARBITRAL IMPLICATIONS: HEARING THE
SOUNDS OF SILENCE
I.
RICHARD MITTENTHAL*
RICHARD I. BLOCH**

This Academy has heard scholarly and excellent dissertations
on contract interpretation functions that involve the "rules" of
parsing words, clauses, and codicils. This paper focuses on what
we believe is an equally significant function, interpreting and
applying the contract silences. When the promise is written,
arbitrators are "readers of the contract"1 and find the bargain
with the use of standard interpretive tools. On the other hand,
when the promise is implied, arbitrators must find the bargain
by assessing the import of the agreement, its unwritten assumptions and purposes.
Arbitral decisions are always expressed in terms of the relevant facts and applicable contract language. That is as it should
be. But the more difficult cases involve matters that fall within a
gap in the contract language, matters that raise an issue on which
the contract appears to be silent. What is the arbitrator to do?
There are two possibilities. One may rule that the problem is not
covered by the contract and dismiss the grievance. Or one may
rule that the problem is governed by certain obligations that may
be reasonably implied from the contract and then determine
whether those implied obligations have been satisfied.
An important caveat is in order. As a general matter one starts
from the premise that parties to a contract say what they mean
*Past President, National Academy of Arbitrators, Birmingham, Michigan.
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See St. Antoine, Judicial Review of Labor Arbitration Awards: A Second Look at Enterprise
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National Academy of Arbitrators, eds. Barbara D. Dennis and Gerald G. Somers (Washington, BNA Books, 1977), 29.
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and that, when they wish to incorporate a set of promises in the
contract, they do so. Surely arbitrators have no business filling in
blanks with assumptions of their own creation from whatever
source derived. We are not suggesting that silence on a subject is
in all cases to be construed as somehow invoking ghosts of
bargains past or inviting unexpected forays into uncharted and
previously unexplored territories. Nor do we propose a new
approach to contract interpretation. To the contrary, implications, as will be noted, are standard stuff in the process of
contract reading. The contribution here, we hope, is to identify a
common thread among arbitration decisions in the context of
topics that are so basic to the employment relationship that, in a
very real sense, it "goes without saying" that they impact the
contract.
Implications2 arise from existing but unstated realities of the
world in which the contracting parties live and the circumstances
that surround the making of their bargain. These realities, these
"facts of life," have little or nothing to do with what is actually
said at the bargaining table. It is this world of implications that
puts arbitrators to the sternest test.
Implications are not new. They have been a basis for arbitral
decisions for years. Although well aware of these awards, most
parties have done little to prevent arbitrators from drawing
these implications. A few contracts (General Electric and the
IUE is one such example)3 expressly prohibit the use of implications, but the absence of any such prohibition in the vast majority
of contracts4 suggests that most managements and unions are
not likely to be surprised when we rely on an implied obligation
in justifying our decisions.5
2
A semantic observation is in order. A contract implies; an arbitrator infers that the
contract implies. But the prospect of discussing the "process of inferring implications" was
so vexatious and potentially disconcerting to writer and reader alike that we have opted for
some literary license and will generally refer simply to the process of implication, trusting
that
this disclaimer will dispel any inference of antisemantic tendencies.
3
ArticIe XV, Section 4(a)(iii) states: "This Agreement sets out expressly all the
restrictions and obligations assumed by therespectiveparties, and no implied restrictions or

obligations inhere in this Agreement or were assumed by the parties in entering into this Agreement."

^Unions would probably resist such a prohibition because of the potential breadth of
the commitment, because of the difficulty of identifying how much was actually being
surrendered. Managements would probably not pursue this kind of issue to impasse
because it appears to be jargely a theoretical point and because it would be difficult to
quantify
what the prohibition would mean in actual operation of a facility.
5
One might protest that implications, whatever the theory behind them, are an arbitral
"addition" to the contract and that any such "addition" is inappropriate. But arbitrators
are in a real sense always "adding" to the contract. When they are confronted by a vague or
general contract term such as the meaning of "just cause," their rulings "add' newlife to
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When, and in what manner, does the arbitrator recognize
these implications? Implication issues arise in a wide range of
disputes—past practice, contracting out, trade and craft jurisdiction, external law, and so on. Arbitral awards deal with these
subjects separately. A particular rationale is developed for handling each of these very different areas. Yet, close study reveals
some remarkable similarities in the manner in which these cases
are resolved.
Our theory begins with a basic proposition, namely, that
arbitration is a conservative institution in accordance with the
clear mandate of the parties. Arbitrators are not trail blazers or
innovators. They are not employed to make the plant a better
place to work. Their job is to protect the principles and values,
good or bad, established by the collective bargaining contract.
Their overriding concern is to preserve the parties' bargain, not to
change it. Most contracts expressly restrict the arbitrator to
matters of "interpretation or application" and prohibit any
"addition to or modification of" contract terms. Such limitations
on arbitral authority are the parties' way of saying they want the
arbitrator to give them what they bargained for, no more and no
less. The parties would never have embraced arbitration if they
had doubted the primacy of their contract or if they had doubted
that arbitrators as a class would faithfully adhere to the terms of
that contract.
But what exactly is the parties' bargain? When contract language is clear and unambiguous and plainly governs the matter
in question, there is no problem. The arbitrator can then state
the parties' bargain, their mutual intent, with a high degree of
confidence. The difficulty arises when the contract is ambiguous. Many devices are available to help resolve ambiguity. Those
devices should be familiar to anyone experienced in the arbitration process. Perhaps the most difficult problem arises when the
contract is silent on the matter in question. In such circumstances can it fairly be said that the parties had no bargain at all?
The answer depends on what implications, if any, the arbitrator
is willing to draw from some specific contract clause or from the
these words. When they are confronted by ambiguous contract language, their rulings
confirm one of the competing interpretations and thus "add" a dehnitiveness that was
previously lacking. Similarly, when they are confronted by contractual silence, their
willingness to find an implied obligation also "adds" to the contract. As long as that
"addition" draws its essence from some express contract provision or from the underlying
purposes of the contract, it remains a legitimate form of contract interpretation.
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contract as a whole. Contract promises do exist and may be
discovered by means other than strict interpretation of words
and in circumstances where, in fact, there has been no specific
assent by the parties.
In the world of commercial contracts, the process of implication is a common procedure. Corbin,6 for example, devotes
80 pages to the concept in an exhaustive treatment of its variations and themes. We believe that this process of implication is
nowhere more important than in the discrete and specialized
world of labor relations, because this remarkable document we
call the labor contract is something markedly different from a
standard commercial agreement. In this special context,
implication as an interpretive tool requires a thinking process
mandated by a series of unwritten bargaining realities that pervade the labor agreement.
Our theme can best be illustrated through a number of
examples.
Employee Conduct
Some implications emerge naturally from the contract and are
widely accepted by both labor and management. For instance,
suppose that an employee is ordered to perform a task, refuses
on the ground that the assignment is a contract violation, and is
disciplined. Assume that there is no health or safety question
and that the assignment was indeed, as the employee claimed, a
violation. Should the discipline be affirmed?
Most arbitrators would say "yes," arguing that the employee's
proper course was to perform the assignment and then file a
grievance. This "work now, grieve later" principle, however, is
not found in the typical contract. It is an implication drawn from
the existence of the grievance procedure and the need for an
orderly method of settling disagreements. If employees were
free to refuse to comply with assignments whenever they had
good reason to believe an assignment violated the contract, the
workplace would be subject to random, unnecessary interruptions. The grievance procedure, not the workplace floor, is the
proper arena for resolving disputes. By accepting this implication, the arbitrator channels all disagreements into the grievance
6
Corbin, Contracts (St. Paul, Minnesota: West Publishing Co., 1952), Ch. 25, Sees.
561-572 A.

ARBITRAL IMPLICATIONS

69

procedure and thus preserves the parties' bargain. That surely is
what the parties must have contemplated.
"Work now, grieve later" typically involves a single employee,
but this same principle, in a somewhat different form, has been
magnified to embrace an entire bargaining unit in the U.S.
Supreme Court's decision in Lucas Flour? There the Court held
that a no-strike pledge will be implied from the parties' adoption
of a grievance and arbitration procedure. The basis for this
implication is clear. The existence of a contractual grievance
procedure necessarily means that the union must seek vindication of employee rights through the grievance procedure rather
than a work stoppage.8
Management Rights
Suppose that management has always used four employees on
a piece of equipment and reduces this crew to two. Assume that
the reduction does not impose an excessive workload on the
remaining employees. Assume also that the contract includes
neither a "management rights" clause nor any language with
respect to manning levels. The union complains that management, by chipping away at the jobs available to its members, is
undermining both the integrity of the bargaining unit and the
vitality of the recognition clause. They contend that if the
employer wished to exercise this kind of staffing flexibility, it
should have bargained for a "management rights" clause.
Most arbitrators would reject this type of complaint. The
critical element is the absence of any contract provision that
freezes manning levels. True, in our example, there is no "management rights" clause, but arbitrators are prepared to assume
that the employer has all rights other than those it has contracted
away. That assumption, commonly called the "reserved rights"
theory, is so fundamental to bargaining relationships that it is
seldom challenged. The parties themselves surely recognize at
the bargaining table that the employer will continue to run the
enterprise as it sees fit apart from those obligations, express or
''Teamsters
Local 174 v. Lucas Flour Co., 369 U.S. 95, 49 LRRM 2717 (1962).
8
This assumes, of course, that the employee right in dispute is one which is indeed
subject to the grievance and arbitration machinery.
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implied, that arise from the contract. The silence of the contract
will not bar a change in manning levels in these circumstances.9
The "reserved rights" concept is in a sense the equivalent of a
broadly stated management rights clause. Arbitrators embrace
this concept or infer such a clause, notwithstanding the silence of
the contract. Given the realities we have already mentioned, this
result preserves the parties' bargain. To rule that management
may do only that which the contract says it may do would make
the management rights clause the centerpiece of the contract
and a battleground for determining the meaning of contractual
silence. From what we know of the history of labor contracts,
such a ruling would represent a major alteration of the parties'
bargain.
Indeed, the management rights clause becomes irrelevant,
once the arbitrator accepts the "reserved rights" theory. The
issue in each case then is simply whether a management action
has violated some contract provision. If it has, the presence of a
"management rights" clause is meaningless. If it has not, the
presence of a "management rights" clause is also meaningless. In
short, there is no need for arbitrators to refer to "management
rights" in resolving the typical grievance dispute.

Thus far, we have addressed implications that further management's interests. "Work now, grieve later" guarantees order.
"Reserved rights" guarantees a large measure of managerial
flexibility by placing the burden on the union to point to some
contract obligation, express or implied, that prohibits a particu9
This is one of the more visible, and important, distinctions between the labor agreement and the standard commercial contract. One normally assumes that the parties to a
commercial contract will bargain any and all of the rights and obligations that are to
control their dealings; there is no pre-existing package of rights that is somehow retained
by one of the parties and superimposed on the relationship. But in the labor context the
expectation that management will continue to manage, except to the extent rights have
been contracted away, is so basic that it is routinely read in by the arbitrator as a reflection
of the bargaining realities.
Comparing the interpretive techniques is instructive. Note that a court reading the
labor agreement as a commercial document would probably resolve the staffing issue the
same way. But the analysis would differ. A court might conclude that, to the extent the
parties wished to provide a set manning level, it was incumbent upon them to say so. In the
absence of any such language, no restriction will have been created by the parties—the
slate remains blank. An arbitrator, on the other hand, would recognize a continuing
affirmative right on the part of management to continue to exercise the prerogatives it has
always had. Tnis rijght has not been created by arbitral fiat. It is one that survives because
the parties recognize it, impliedly, as a basis of the bargain.
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lar management action. There exists also a competing and
powerful set of implications that arise from the very existence of
the contractual relationship and that serve to restrict management rights. These implications, like most contract provisions,
act to limit managerial discretion and thus further union interests. In all cases, however, implications are reflections of recognized bargaining realities and operate to preserve the basis of
the parties' bargain.
Past Practice
Suppose that employees have enjoyed for many years a paid
15-minute wash-up period at the end of their shift, that this
practice developed with full knowledge of the parties' top representatives, and that the subject of wash-up time is nowhere
mentioned in the contract. There is also no "maintenance of
conditions" (or "local working conditions") clause in the contract, that is, no provision that would make long-established
practices a binding condition of employment. Suppose further
that management decides to discontinue this practice because of
business losses and thereafter requires an additional 15 minutes
of work on each shift with employees washing up on their own
time. The union claims the practice of a paid wash-up period has
become a binding condition of employment that cannot be unilaterally terminated during the life of the contract. The
employer replies that the contract says nothing about wash-up
time or "past practice" and that hence there is no obligation to
continue the paid wash-up period.
Most arbitrators, we believe, would accept the union's position
in this hypothetical dispute. The rationale is that the contract
includes not only its written provisions but also the joint understandings and mutually agreed-to practices that have existed
over the years.10 Because the contract is executed in the context
of these understandings and practices, the negotiators must be
presumed to have been fully aware of them and to have relied
upon them in arriving at an agreement. Hence, if such a practice
is not repudiated during negotiations, it may fairly be said that
the contract was entered into on the assumption that the practice
would continue in force. In this way a practice may by implica10
This conclusion might not be possible where the arbitration clause is extremely
narrow and specifically rejects the concept of implied obligations.
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tion become an integral part of the contract.11 "Its binding
quality is due . . . not to the fact that it is past practice but rather
to the [mutual] agreement in which it is based."12 Arbitrators
accept the implication in these circumstances because it appears
to preserve the parties' bargain.
Other practices, crew size or work schedules, for example, will
ordinarily be treated differently. Here the practice is typically
not the result of mutual agreement at all. To quote from Harry
Shulman:
[Such practices] may be mere happenstance, that is, methods that
developed without design or deliberation. Or they may be choices by
Management in the exercise of managerial discretion as to convenient methods at the time. In such cases there is no thought of
obligation or commitment for the future. Such practices are merely
present ways, not prescribed ways, of doing things. The relevant
item of significance is not the nature of the particular method but the
managerial freedom with respect to it. Being the product of managerial determination in its permitted discretion such practices are, in
the absence of contractual provisions
to the contrary, subject to
change in the same discretion. . . . 13
Arbitrators reject the implication in these circumstances because
it would enlarge the parties' bargain.
However, if mutuality is the distinguishing test between enforceable and nonenforceable practices and if, as seems evident,
mutuality can sometimes be inferred from a longstanding
course of conduct, how are arbitrators to decide? The answer
may well depend upon the nature of the practice. Arbitrators are
more likely to infer mutuality and enforce a practice with respect
to real employee benefits like a paid lunch period because this
practice can realistically be viewed as part of the parties' bargain.
On the other hand, one is far less likely to infer mutuality and
enforce a practice that infringes on some basic management
function, such as establishing a work schedule.
The point is that collective bargaining reality, at least the
arbitrator's perception of that reality, plays a large role in determining the outcome of these practice disputes.
Contracting Out

Suppose that the bargaining unit includes a large number of
janitors, that they have been responsible for in-plant cleaning
n
See Mittenthal, Past Practice and the Administration of Collective Bargaining Agreements,
59 Mich. L. Rev. 1017, 1030-1040 (1961).
^Ford
Motor Co., 19 LA 237, 241-242 (Shulman, 1952).
li
Id
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for many years, that management nevertheless engages a contractor to perform all such work in order to reduce its cleaning
cost, and that the janitorial employees are then laid off. Assume
too that the agreement nowhere mentions the subject of contracting out. The union argues that the recognition, wage, and
seniority clauses together forbid the use of a contractor in this
situation. The employer replies that the agreement is silent on
contracting out, hence it is free to make these arrangements with
a cleaning contractor regardless of the impact on bargaining
unit employees.
Most arbitrators, we suspect, would accept the union's position. They recognize that management has a broad right to
contract out work. However, they stress that this right is not
unlimited and is subject to certain restrictions that can reasonably be implied from specific provisions of the agreement or
perhaps from the agreement as a whole.
That implication has been expressed in many ways. Some
arbitrators say management cannot contract out if its action
would frustrate the basic purposes of the agreement; others
state that management cannot contract out in such a way as to
arbitrarily or unreasonably reduce the scope of the bargaining
unit; still others assert that contracting out is improper if it
ignores management's implied obligation of good faith and fair
dealing. The common theme of these decisions is that there are
implied limitations on management's right to engage contractors. 14
This implication has been accepted by arbitrators and courts
alike. Consider the above hypothetical example again. If management is free to ignore its negotiated wage promises to janitors
merely because it finds a contractor who will do the janitorial
work for lower wages, it will have effectively frustrated the basic
purposes of the agreement. By prohibiting such contracting out,
arbitrators are in a real sense preserving the parties' bargain. It is
that bargain, the web of promises the parties made to one
another, that prompts the implication. Those promises sometimes reach beyond the words that contain them. They surely are
14

In this connection see Sinicropi, Revisiting an Old Battleground: The Subcontracting

Dispute, in Arbitration of Subcontracting and Wage Incentive Disputes, Proceedings of
the 32nd Annual Meeting, National Academy of Arbitrators, eds. James L. Stern and
Barbara D. Dennis (Washington: BNA Books, 1980), 125; and Crawford, The Arbitration of
Disputes Over Subcontracting, in Challenges to Arbitration, Proceedings of the 13th Annual
Meeting, National Academy of Arbitrators, ed. lean T. McKelvey (Washington: BNA
Books, 1960), 451.
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capable of preventing management from using labor cost savings alone as a means of escaping the burdens of the agreement.
The real problem in these cases is not so much the propriety of
the implication as its application. It is one thing to say as a
general principle that the agreement implies certain limitations
on management's right to engage a contractor. It is quite
another to apply this implication to the facts of a given case, that
is, to determine whether the use of a particular contractor under
a particular set of circumstances is actually improper. In matters
of application the notion of preserving the parties' bargain is of
little help.
Arbitrators focus instead on reasonableness and examine the
competing interests, the employer's wish for flexibility versus the
union's wish for stability. The relevant considerations include
the impact of contracting out on the bargaining unit, the practices within the plant, the ability or availability of unit employees,
the need for special equipment or skills, the existence of time
constraints, the occurrence of some peak condition. Thus there
are circumstances in which bargaining unit work may properly
be assigned to nonunit people. To quote from one of Syl Garrett's most quotable awards:
The group ofjobs which constitute a bargaining unit is not static and
cannot be. Certain expansions, contractions, and modifications of
the total number of jobs within the denned bargaining unit are
normal,
expectable and essential to proper conduct of the enterprise.15
All these factors are weighed, no doubt on a scale calibrated
with the arbitrator's value judgments, and a decision is made.
The element of arbitral discretion here is enormous.
Trade and Craft Duties
Suppose that a contract has established various trade and craft
jobs and an apprenticeship program. Suppose further that each
of these jobs is described and classified in terms of the full range
of duties a craft incumbent may be called upon to perform. One
of the pipefitter's duties, for example, is the installation of conduit, and pipefitters have performed this task for years. In the
interest of efficiency the employer decides to have simple
installation of small pieces of conduit done by production
^United States Steel, Case N-159, II Basic Steel Arb. 777, 779 (1951).
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employees. Assume that the matter of work assignments is
nowhere mentioned in the contract apart from a general statement that management "shall direct the work force." The union
grieves, protesting this reassignment of conduit installation.
Many arbitrators would be sympathetic to such a grievance.
The special nature of craft jobs and the special system designed
to describe, classify, and pay for craft work cannot be ignored.
Consider those contracts that create craft jobs along with
apprenticeship programs, wage schedules for apprentices on
the road to journeyman status, craft seniority for journeymen in
the event of layoff or promotion, and separate seniority units for
each craft. Tnese contracts often incorporate job evaluation
manuals that provide for separate and distinct treatment of
crafts. Given these circumstances, arbitrators have said that
management has an implied obligation not to transfer established craft duties to a noncraft job. That implication stems not
so much from interpretation and application of express contract
terms as from recognition of an entire system that the parties
have embraced to promote and protect craft status. To permit
craft duties to be dispersed and paid for at a rate other than that
agreed upon for the relevant craft job would plainly undermine
the craft system. The implication thus appears to preserve the
parties' bargain, the parties' negotiated craft arrangements.
This issue has arisen primarily in such basic industries as steel
and automobiles.
One significant proviso should be noted. Just as the parties
change their contracts in response to new economic circumstances, arbitral willingness to find a particular implication may
also change because of new contractual circumstances. For
instance, in recent years some employers have successfully prevailed upon unions to revise craft systems. Multicraft jobs have
been created, and minor craft work has been reassigned to
production employees. As craft systems are modified, the basis
for the implication prohibiting reassignment of craft work
diminishes. If the parties no longer honor traditional craft
boundaries, how can the arbitrator do so? Here again, the point
is that implications derive from arbitral perceptions of the parties' bargain. Our perceptions must necessarily change as the
reality of the bargain changes.
Transfer of Bargaining Unit Work
Suppose that a stock clerk is in the midst of regular job duties
but, due to an unexpected surge in orders, is falling behind in
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the work. Management seeks to get the system back on track by
assigning a supervisor to assist for several hours. The contract
neither defines the scope of bargaining unit work nor expressly
prohibits supervisors from performing unit work. The union
grieves, claiming that supervision may not be assigned this work.
Many arbitrators would sustain this grievance. They would
cite the recognition and wage clauses, and infer from these
provisions that management may not ordinarily use supervisors
to perform bargaining unit work. Like the contracting out
restrictions, this implication is a means of preventing actions that
frustrate the basic purposes of the agreement. If unit work could
be transferred from unit employees to supervisors at will and
without good reason, the concept of a bargaining unit would
have little meaning. Therefore, the implication serves to preserve the parties' bargain, but it surely would be tempered by the
notions of reasonableness discussed earlier. An arbitrator would
hardly apply the implication, for example, where the supervisor
performed the work on a de minimis basis, or for the purpose of
training another unit worker.
External Law

Thus far we have examined a variety of situations in which the
willingness to recognize contract implications has supplemented
the written terms. There are also implications that, while relatively common in standard commercial agreements, are rejected
in the labor arena.
Suppose that the employer for good business reasons
advances the starting time of the day shift from 9:00 a.m. to
7:00 a.m. without prior discussion with the union. Suppose further that the contract includes a management clause granting
the employer "sole jurisdiction over all matters concerning the
management of the plant subject only to the terms of the agreement." No other provision of the agreement in any way concerns
shift starting time, nor had the parties discussed this subject
during contract negotiations. The employer had never before
found it necessary to change a shift starting time. The union
grieves, urging that the employer's unilateral action was a violation of both the recognition clause and Section 8(a)(5) of the
National Labor Relations Act, and that statutory rights and
duties should be considered part of the contract.
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Most arbitrators wouldflatlyreject the union's statutory claim.
The prevailing view, particularly in the private sector, is that
laws are not part of the contract and that arbitration is not a
forum for enforcing statutory rights. That view has been forcefully expressed at Academy meetings by Bernard Meltzer, Dick
Mittenthal, Ted St. Antoine, Ted Jones, Michael Sovern,
Dave Feller, and others. 16 The theoretical and policy arguments
for this position need not be repeated here.
The implication that applicable law is incorporated in the
contract would be warranted where there is a real or tacit understanding to that effect. Perhaps such an understanding exists in
a few bargaining relationships, but they are the rare exception
not the rule. It is doubtful that there is any general understanding among employers and unions on this matter. Negotiators are
concerned with wages, hours, working conditions, and fringe
benefits. They seldom traffic in such abstract notions as the role
of law under the contract. Even if this subject were raised, it is
highly improbable that the parties would agree that applicable
law is incorporated in their contract. They would instinctively
shy away from any such open-ended and uncertain commitment. Instead, their reaction would be to relegate public law
issues to the administrative and judicial arenas, leaving to their
own knowledge and expertise the private contractual matters.
Significantly, that is also the response of the NLRB. The Collyer17
case and its progeny reflect the Board's willingness to refer cases
16

Meltzer, Ruminations About Ideology, Law and Labor Arbitration, in The Arbitrator, the

NLRB, and the Courts, Proceedings of the 20th Annual Meeting, National Academy of
Arbitrators, ed. Dallas L. Jones (Washington: BNA Books, 1967), 1; Meltzer, The Role of
Law in Arbitration: Rejoinder, in Developments in American and Foreign Arbitration,
Proceedings of the 21st Annual Meeting, National Academy of Arbitrators, ed. Charles
M. Rehmus (Washington: BNA Books, 1968), 58; Howlett, The Arbitrator, the NLRB, and
the Courts, in The Arbitrator, the NLRB, and the Courts, supra at 67; Howlett, The Role of
Law in Arbitration: A Reprise, in Developments in American and Foreign Arbitration, supra
at 64; Mittenthal, The Role ofLav) in Arbitration, in Developments in American and Foreign
Arbitration, supra at 42; Sovern, When Should Arbitrators Follow Federal Law? in Arbitration

and the Expanding Role of Neutrals, Proceedings of the 23rd Annual Meeting, National
Academy of Arbitrators, eds. Barbara D. Dennis and Gerald G. Somers (Washington:
BNA Books, 1970), 29; St. Antoine, Discussion in Developments in American and Foreign
Arbitration, supra at 75; Platt, The Relationship Between Arbitration and Title VII of the Civil
Rights Act of 1964, 3 Ga. L. Rev. 398 (1969); Jones, The Role of Arbitration in State and

National Labor Policy, in Arbitration and the Public Interest, Proceedings of the 24th
Annual Meeting, National Academy of Arbitrators, eds. Barbara D. Dennis and Gerald
G. Somers (Washington: BNA Books, 1971), 42; Morris, Comment, in Arbitration and the
Public Interest, supra at 65; Feller, The Coming End ofArbitration's Golden Age, in Arbitration

1976, Proceedings of the 29th Annual Meeting, National Academy of Arbitrators, eds.
Barbara D. Dennis and Gerald G. Somers (Washington: BNA Books, 1976), 97,109-112.
The minority view, expressed by Howlett, has gained few adherents.
"Collyer Insulated Wire, 192 NLRB 837, 77 LRRM 1931 (1971).
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to arbitrators in the expectation not that arbitration will treat
NLRA questions, but that contract issues are best resolved internally and that allied legal issues may be mooted.
These are the collective bargaining realities that help to
explain why arbitrators reject external law implications. By
doing so, they preserve the parties' bargain or, more appropriately, refuse to enlarge that bargain.
Remedies: Payment of Interest
Implication also plays a major role in the fashioning of remedies. Most contracts simply express rights and duties. They say
nothing about how a contract violation is to be corrected. Nevertheless arbitrators have held, with judicial blessing, that the
authority to decide a violation has occurred necessarily includes
the authority to remedy the violation. If contract rights could not
be vindicated through an arbitrator's remedial order, the award
would often be little more than a recommendation. The parties
would routinely go to the courts for enforcement of contract
rights, and there would be little point to the arbitration process.
The remedy power is implied to preserve the parties' bargain, to
make the arbitration process meaningful. All of this is wellaccepted today.
Suppose that the arbitrator finds an employee has been discharged without just cause and orders reinstatement with back
pay. Such an order is commonplace even where these remedies
are nowhere mentioned in the contract. Suppose further that
the union requests interest on the back pay due, that management objects, and that the contract says nothing about interest or
about how a back-pay award is to be constructed.18 How should
the arbitrator respond?
A forceful argument can be built for the union's claim. The
purpose of back pay is to make the injured employees whole, and
they cannot truly be made whole unless interest is paid on
monies they have been improperly denied. This view has a
strong equitable appeal and is supported by NLRB and court
decisions in labor-management cases. However, for the most
part, arbitrators reject any interest payment. They do so because
l8
Where the contract spells out what is to be included in back pay (e.g., loss of earnings)
or excluded (e.g., unemployment compensation, outside earnings) but nowhere mentions interest, it can be persuasively argued that these express provisions alone should
govern and that no interest should be paid.
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they know that interest claims have for years generally been
rejected in arbitration, that labor and management are fully
aware of this history, and that nevertheless the parties have not
changed their contract to provide for interest. The parties'
silence on this question seems to constitute acceptance of the
customary "make whole" remedy. The arbitral instinct once
again is to preserve the parties' bargain, not to expand it.19
Thus, even where reason and fairness seem to call for a larger
remedy, arbitrators limit themselves to the parties' apparent
expectations.
Conclusion
It is beyond dispute that arbitrators may, in performing their
interpretive function, find implied obligations that are nowhere
mentioned in the contract. That implication process has been
supported by the courts. Justice William O. Douglas, speaking
for the U.S. Supreme Court in Warrior &f Gulf, explained:
The collective bargaining agreement states the rights and duties of
the parties. It is more than a contract; it is a generalized code to
govern a myriad of cases which the draftsmen cannot wholly anticipate. . . . The collective agreement covers the whole employment
relationship. It calls into being a new common law. . . . The labor
arbitrator's source of law is not confined to the express provisions of the
contract, as the industrial common law—the practices of the industry and the
shop—is equally a part of the collective bargaining agreement although not

expressed in it. The labor arbitrator is usually chosen because of the
parties' confidence in his knowledge of the common law of the shop
and their trust in his personal judgment to bring to bear considerations which are not expressed
in the contract as criteria for judgment. . . . (emphasis added) 20

The crucial question is no longer whether arbitrators possess
the authority to find implications but rather how they are to
exercise that authority wisely. Arbitrators approach different
implication problems through the use of different rationales. In
past practice cases, they ask whether the practice is supported by
mutual agreement; in contracting-out cases, they ask whether
19
This same instinctual reaction no doubt accounts for arbitral unwillingness to award
costs
or attorney's fees.
20

Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574,578-582,46 LRRM 2416
(1960).
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the use of the contractor served to frustrate the basic purposes of
the collective agreement. They look for some rule of contract
interpretation; they search the published awards to find precedents on which to rely; they note with favor court-imposed
implications in commercial contracts. While all of this is useful, it
is not enough.
There is a common thread that ties these very different
implications together. Specifically, arbitrators embrace those
implications that help to preserve the parties' bargain and reject
those that alter or enlarge it. This is a more broadly based
criterion for evaluating the validity of a proposed implication. It
serves to change the focus of the inquiry from a juggling of rules
of construction and arbitration precedents to, what is far more
important, a sympathetic consideration of collective bargaining
reality. That reality best informs the arbitrator as to how far the
implication process may reach in a given case.
One might ask, of course, how can arbitrators grasp the collective bargaining reality of parties with whom they have had only a
fleeting acquaintance. Consider, however, the background of a
well-seasoned arbitrator who has decided hundreds, if not thousands, of cases. He or she certainly should have developed a true
appreciation of the purpose of various contract clauses, the
problems they address, the reasonable expectations of those who
negotiate those provisions, and the practical impact of accepting
or rejecting a given implication. Arbitrators should have developed, in short, an appreciation of what collective bargaining is all
about. This knowledge is critical. It provides an indispensable
sense of reality through which arbitrators determine when an
implication may be appropriate and where this implication
should begin and end. It also provides the filter through which
the facts of a given case are viewed.
Syl Garrett expressed a similar thought at the Academy's 1985
Annual Meeting:
The dominant fact is that—even if we elect to characterize it as a
"contract" for convenience—a collective bargaining agreement
almost always is the product of a unique negotiating context. For one
to seek to interpret such a document without full awareness of its
unique nature—and particularly the context of the specific relationship—is nothing short of naive. In retrospect it may be inferred
that Harry Shulman preferred to characterize the collective bargaining agreement as a "code" (rather than a contract) in order to avoid
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ensnaring the interpretive
process in rules developed for "ordinary"
contract interpretation.21
Some examples may help to illustrate the point. Arbitrators
know that all practices are not equal. Reality tells them that a
work-scheduling practice is not ordinarily so basic a condition of
employment as to warrant saying it constitutes an enforceable
practice. Arbitrators know that contracting out takes many
forms. Reality tells them that the use of a contractor to do
bargaining unit work during an occasional period of peak
demand is not ordinarily an improper exercise of management's
powers. Arbitrators know that contract and law are different
spheres. Reality tells them that the overwhelming majority of
parties have no intention of incorporating the National Labor
Relations Act into their contract.
It is true, of course, that not every arbitrator has the same
sense of reality, but that proves only that arbitrators possess an
extraordinary range of discretion in the implication cases. It is
precisely because of this broad discretion that it is important to
think more deeply about implications. This paper suggests an
analytical tool, a starting point for consideration of the proposed
implication. Specifically, will the implication preserve or alter
the parties' bargain? The answer to that question will not necessarily resolve the matter but it should help to lead the arbitrator
to a better understanding of the problem. We believe that this
concept of preserving the bargain is at the very heart of the
implication process even though it may seldom be expressed in
awards.22
Some years ago Ted St. Antoine used a felicitous phrase to
describe the arbitrator's function. He spoke of us as "contract
readers." 23 We believe that this description is accurate where, as
is usually the case, there are contract terms to be interpreted.
However, where the contract is silent on the matter in dispute,
21

Sce Garrett, Contract Interpretation, the Interpretive Process: Myths and Reality, Arbitra-

tion 1985: Law and Practice, Proceedings of the 38th Annual Meeting, National Academy
of 22Arbitrators, ed. Walter J. Gershenfeld (Washington: BNA Books, 1985), 121, 143.
Corbin suggests the importance of adjudicators acknowledging, to themselves at
least, the true basis for their rulings:
It would probably be advantageous if, when finding a promise by "implication" the
Court would ask itself whether itfindsthe promise by actual interpretation—that is, by
searching for the meaning given to the words of the contract by one or both of the
parties or is putting into promissory language its finding that the party to the contract
ought now to act as if he had made such a promise even though nobody actually
thought of it or used the words that expressed it. Contracts, Ch. 25, Sec. 561.
23
Sec supra note 1.
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arbitrators are more than "contract readers." They then become
"bargain readers" who must construe this silence from the standpoint of the purposes of the contract and collective bargaining
reality.
If it is true that an understanding of bargaining reality is
essential to a wise exercise of discretion in implication cases, then
arbitrators should possess some collective bargaining background. This sense of reality ordinarily flows from experience
alone. One cannot gain the necessary exposure through books
or lectures. It is not enough to read Sumner Slichter, James
Healy, and Robert Livernash, The Impact of Collective Bargaining
on Management24 or other first-rate texts. Hence, those interested in a career as an arbitrator should be encouraged first to
learn about collective bargaining—what managements and
unions seek, why they have such goals, and how they go about
achieving them. When training programs are structured, they
should place no less emphasis on bargaining reality than on legal
analysis.
It is true that there is no such thing as a single bargaining
reality. Each bargaining relationship has its own distinct reality
born of countless pressures, fears, expectations, and dreams.
Out of this remarkable mix, contracts are created.
We are speaking of interpreting the contract in a way that
avoids wooden adherence to contract "rules" and doctrines as
the first resort to understanding the basis of the bargain. They
are, instead, the last resort. A better result, a "better brand of
justice" in Corbin's words, is achieved by an approach that
accommodates both reading the words and listening to the bargain, and in so doing, recognizes that the execution of the
contract cannot be fully understood without a true feeling for
the profound unarticulated forces surrounding its conception.
II.

A UNION VIEWPOINT
BARRY A. MACEY*

Richard Mittenthal and Richard Bloch have written an excellent paper, and it is a privilege and a pleasure to be asked to
comment on it.
24
Sljchter, Healy & Livernash, The Impact of Collective Bargaining on Management
(Washington: Brookings Inst., 1960).
*Segaf& Macey, Indianapolis, Indiana.
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Let me begin by saying that I agree with probably 80 percent
of what they have written. Specifically, I agree with the general
principle that arbitrators properly find specific obligations that
are implied by the existence of more general contractual provisions, by the contract as a whole, and/or by the existence of the
bargaining relationship itself. Not only is it proper for them to
find these implied obligations, it is necessary that they do so if
they are to fulfill their function within our industrial system. As
anyone who has spent time in the area of labor relations recognizes, a collective bargaining agreement is general by nature and
cannot be expected to contain specific agreements concerning
the myriad problems and situations that will arise during its
existence. For the agreement to have the life and vitality that the
parties intended, arbitrators must resolve many of the problems
that arise by seeking and finding implied contractual obligations.
Mittenthal and Bloch contend that in finding these implications (an exercise they refer to as "hearing the sounds of
silence"), arbitrators are guided by their concern "to preserve
the parties' bargain, not to change it." I agree with the authors
that this concern, which is clearly an appropriate one, undoubtedly guides the process of "implication finding" in many cases.
However, there is, in my view and in the view of most other
union representatives, another guiding force which the authors
do not acknowledge that is not so benevolent. This other guiding
force, which remains unarticulated in most arbitral decisions, is
the view of arbitrators that they should not interfere with the
manner in which management has chosen to run its business by
"second-guessing" management operational decisions. If this
guiding principle were to be expressed as a commandment, that
commandment would state: "Thou shalt not meddle in the
employer's operation of its business unless the contract clearly
requires it."
I share the view of most union representatives that it is much
more difficult for a union to win a contract interpretation case
than it is to win a discipline case. I believe that the difference in
result in the two types of cases is that deciding any but the
clearest of contract cases against the employer is viewed by most
arbitrators as interference with management's operational prerogative, a result not permitted by the "thou shalt not meddle"
commandment. This exaggerated concern with management
prerogative is a principle "found" by arbitrators interpreting the
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sounds of silence. However, it cannot be defended as an attempt
to preserve the parties' bargain.
In my view this exaggerated concern with management operational prerogative has nothing to do with what the parties said,
intended, or agreed to at the bargaining table. It is inconsistent
with the respective rights of the parties in the bargaining context
from which the agreement arose. The source of this preoccupation with managerial prerogative is, I submit, the view of
arbitrators as to what the appropriate roles of the parties in our
capitalist, market economy should be. While arbitral decisions
shaped by this view reflect the belief that our economy operates
better when management alone operates the business, those
decisions cannot be said to have their basis in arbitrators' concern with preserving the parties' bargain.
Let me illustrate my point by using the examples of implied
obligations that the authors develop in their paper. I believe that
four of the examples discussed by the authors do, in fact, reflect
arbitral decision making in which the implied obligations that
arbitrators find are legitimately explainable as attempts to preserve the parties' bargain. Those four are what the authors refer
to as (1) employee conduct, (2) trade and craft duties, (3) contracting out, and (4) transfer of bargaining unit work.
Three of these examples, however, are explainable not as
implications found to preserve the parties' bargain but as reflections of arbitrators' "thou shalt not meddle" attitude. These
three examples are what the authors call (1) management rights,
(2) past practice, and (3) external law.
Implications That Preserve the Parties' Bargain
Employee Conduct

The authors correctly identify the "obey and grieve" principle
that virtually all arbitrators follow as an implication arising from
the provision of the contract which establishes the grievance
procedure. Most contracts do not expressly state that if employees are given a work order which they believe violates the contract, they must obey the order and then protest it through the
grievance procedure. The contract is silent with respect to this
obligation.
Nevertheless, the contract does contain a grievance procedure
that establishes a system for resolving disputes involving alle-
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gations that the employer has violated the contract. When
arbitrators interpret the contract as requiring employees to obey
and grieve, they are concluding that the presence of the grievance procedure implies that it is the exclusive method of resolving alleged contractual violations and that other methods of
resolving disputes, such as arguments on the shop floor, are not
permitted. Arbitrators conclude that general contract language
concerning dispute resolution implies the specific employee
obligation to follow work orders that violate the contract and to
remedy the violation through the grievance procedure. Because
the parties have agreed to a grievance procedure as the method
for resolving disputes, arbitrators' reliance on the "obey and
grieve" rule serves to preserve the parties' bargain because it
assures that disputes are submitted to the procedure rather than
being fought out on the shop floor.
Trade And Craft Duties

The authors contend in their discussion of trade and craft
duties that where the agreement contains provisions establishing
various trade and craft job classifications and an apprenticeship
program, arbitrators are inclined to sustain grievances which
protest the assignment of trade and craft work to production
employees rather than to employees in the established trade and
craft classifications. The analysis that leads to that arbitral conclusion is nearly identical to the analysis that gave rise to the
"obey and grieve" rule. In the trade and craft case, as in the obey
and grieve case, the parties have agreed to a certain system. In
the trade and craft case the system is that employees performing
trade and craft work will hold certain job classifications, earn the
amounts stated for those classifications in the contract, and
undergo certain training requirements to attain their positions.
However, as in the obey and grieve situation, the contract does
not explicitly make the system to which the parties have
expressly agreed the exclusive system by which trade and craft
work is to be done. Thus, where the question in the obey and
grieve case is whether the grievance procedure is the exclusive
method for resolving disputes, the question in the trade and
craft case is whether the trade and craft system established in the
agreement is the exclusive means for performing trade and craft
work. The affirmative answer that arbitrators give in both cases
serves to preserve the parties' bargain by protecting the system
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to which the parties have agreed from being undermined by
nonsystem alternatives: arguments on the shop floor in the
former case, and production workers performing trade and
craft work in the latter.
Contracting Out

The implied obligations that prohibit certain types of subcontracting have their roots in the same type of analysis. The
collective bargaining agreement as a whole represents a system
or arrangement under which the bargaining unit work will be
performed. At the bargaining table the parties accept the work
that is currently being performed as a given, and they simply
negotiate the terms under which it will continue to be performed. Even in the absence of specific language prohibiting
subcontracting, arbitrators find an implied restriction on subcontracting because the entire collective bargaining agreement
is premised on the performance of bargaining unit work by
bargaining unit employees. If substantial bargaining unit work is
assigned to subcontractors, all of the contractual provisions specifying the terms under which the subcontracted work is to be
performed lose their meaning. Accordingly, when concluding
that the contract contains implied restrictions on subcontracting,
arbitrators often describe their decisions as prohibiting management action which frustrates the purposes of the collective bargaining agreement or which undermines the agreement as a
whole. However expressed, the concern is with preserving the
bargain that was struck at the table. As in the obey and grieve and
trade and craft cases, the parties have negotiated a system.
Although the agreement does not explicitly state that nonsystem
alternatives are prohibited, arbitrators find implied obligations
preventing the parties from engaging in nonsystem alternatives
because nonsystem alternatives threaten to undermine the system that was negotiated. The authors correctly attribute this
type of implication finding to arbitrators' concern with preserving the bargain, not changing it.
Transfer of Bargaining Unit Work

The analysis here is identical. The system negotiated by the
parties is premised on the concept of bargaining unit work. As
the authors note, "If unit work could be transferred from unit
employees to supervisors at will and without good reason, the
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concept of a bargaining unit would have little meaning." Thus,
in finding an implied obligation that prohibits management
from assigning bargaining unit work to supervisors, arbitrators
preserve the system by prohibiting nonsystem alternatives.
Implications That Have Nothing to Do With the Parties'
Bargain
In the examples of implications discussed thus far, the specific
obligations which arbitrators find to be implied are not explicitly
stated in the agreement; however, the agreement does contain
provisions such as the grievance procedure, recognition clause,
or classification system, to which the implied obligations are
closely tied. These contractual provisions imply that the parties
are obliged to confine their actions to the systems created in the
agreement and not to engage in nonsystem alternatives that,
although not explicitly prohibited, nevertheless tend to undermine the systems to which the parties have agreed. For this
reason the finding of these implications, as the authors demonstrate, serves to preserve the parties' bargain.
In the three following examples which the authors discuss, the
conclusions cannot be so explained. In these cases there is no
contractual language to which the supposed implication can be
tied. In these cases it is my contention that, rather than finding
implications which serve to preserve the bargain, arbitrators
fashion a guiding principle which reflects their own reluctance
to interfere with management operational decisions, but which
has nothing to do with what the parties intended, said, or agreed
to.
Management Rights

In the management rights example in their paper, the authors
correctly state that most arbitrators would permit an employer to
reduce a work crew on a piece of equipment from four to two
employees even in the absence of a management rights clause.
The reason for this, which the authors correctly identify, is that
"arbitrators are prepared to assume that management has all
rights other than those it has contracted away."
The key word here is "assume." Arbitrators assume that management has reserved all rights; they do not, as the authors
incorrectly state on the next page, infer that conclusion. The
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process of inference involves drawing a conclusion from something else which, in this case, is the contract. Assuming something, on the other hand, means to take something for granted
without any proof. * The difference between the two processes is
significant because it reveals how differently an inferred conclusion and an assumed conclusion are related to the contract. To
say that arbitrators infer something from the contract is to
acknowledge that the conclusion is tied to the contract. On the
other hand, to say that arbitrators assume something is to
acknowledge that there is no analytical connection between the
arbitrators' conclusion and the contract they are asked to
interpret.
Moreover, this is not just a question of unfortunate word
choice. In their section on the issue of management rights, the
authors are unable to point to any contractual provisions which
imply the existence of reserved management rights. In fact, they
do not mention the contract as the basis of the conclusion that
management has reserved all rights. They link that conclusion
instead to "bargaining realities," stating that the reserved rights
theory "is routinely read in by the arbitrator as a reflection of
bargaining realities."
Since there is no reasoned connection between the arbitral
conclusion and the contract, it is extremely difficult to understand how the arbitrators' acceptance of the reserved rights
theory can preserve the bargain. How can the bargain not be
related to the contract? What is much easier to see is that this
theory is consistent with the "thou shalt not meddle" commandment. Guided by this theory, arbitrators consistently deny grievances protesting management operational decisions unless the
contract specifically prohibits the action that management has
taken. The result is consistent but unrelated to the parties'
bargain.
Not only is the reserved rights theory unrelated to the substance of the contract, it is also inconsistent with the legal rights
of the parties in the collective bargaining relationship that gives
rise to the agreement. To say that the employer reserves all
rights not given up in the agreement is to assume that the
employer enters collective bargaining negotiations with all rights
of control. Under this theory the employer relinquishes some of
i
See Webster's New Twentieth Century Dictionary (unabridged), 2nd edition (Springfield, Mass.: G. & C. Merriam Co.).
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those rights in contract provisions to which it agrees but retains
all rights not relinquished.
The fallacy on which this theory is premised is that the
employer enters negotiations with all rights of control. In fact,
once the union is certified, the employer must submit all decisions involving wages, hours, and working conditions to the
collective bargaining process. If it makes any changes in these
items without bargaining with the union, it commits an unfair
labor practice. Thus, if the reserved rights theory served merely
to secure the rights that the employer actually possessed and did
not give up in the collective bargaining agreement, as it purports
to do, it would "reserve" for the employer the right to make
changes in wages, hours, or working conditions not specified in
the agreement only through bargaining with the union.
This, of course, is not what arbitrators mean when they speak
of the reserved rights theory. They mean that they are willing to
accord management all rights not fixed in the contract. This
means that, even in the absence of contract language, they are
willing to assume that the union has waived the right to bargain
over wages, hours, and working conditions.
Past Practice

In past practice cases the same result is achieved by employing
the distinction between past practices dealing with benefits and
with operational decisions. The authors correctly note that
arbitrators generally sustain a union's past practice grievance
concerning a paid wash-up period but deny a similar grievance
concerning crew size. They write:
Arbitrators are more likely to infer mutuality and enforce a practice
with respect to real employee benefits like a paid lunch period,
because this practice can realistically be viewed as part of the parties'
bargain. On the other hand, one is far less likely to infer mutuality
ana enforce a practice that infringes on some basic management
function, such as establishing a work schedule.
Once again the "thou shalt not meddle" commandment is
silently operating in the background, guiding the result.
External Law

The authors correctly observe that most arbitrators refuse to
interpret collective bargaining agreements as incorporating
applicable law. Their contention, however, that arbitrators are
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guided to this result by their concern for preserving the parties'
bargain is not persuasive.
The external law most likely at issue is Section 8(a)(5) of the
National Labor Relations Act, which requires the employer to
bargain in good faith over wages, hours, and other terms and
conditions of employment. In the example that the authors
discuss, the employer unilaterally (i.e., without bargaining)
changed the starting time of the day shift from 9:00 a.m. to
7:00 a.m. This unilateral change in hours is clearly a violation of
Section 8(a)(5), but, as the authors correctly note, most
arbitrators, relying on a generally worded management rights
clause, would deny a grievance protesting the change. Although
the authors do not say so, most arbitrators would reject the
grievance even in the absence of a management rights clause
because of their fondness for the reserved rights theory.
The authors do not support their claim that refusing to read
the law into the contract serves to preserve the parties' bargain
by anything other than generalized speculation concerning what
is probably on the minds of the negotiators. Since the authors'
contention is that the result preserves the bargain, the better
place to look for intent is the contract itself. What provision in
the contract implies that the parties did not intend to incorporate applicable law? There is no such provision. In fact, the one
contract provision that is most relevant to this issue—the recognition clause—strongly suggests just the opposite. The standard
recognition clause states that the employer "recognizes the
union as the exclusive representative for the purposes of collective bargaining." Surely, this language just as forcefully implies
the incorporation of the law governing the duty to bargain as the
mere existence of the grievance procedure implies that employees must "obey and grieve."
In contending that negotiators do not intend to incorporate
applicable law, the authors write, "Negotiators are concerned
with wages, hours, working conditions, and fringe benefits.
They seldom traffic in such abstract notions as the role of law
under the contract." If negotiators are motivated only by "bread
and butter" concerns, why is the recognition clause in the agreement at all? It does not establish wages, hours, or fringe benefits.
All it does is establish the legal basis of the relationship, a basis
that includes the employer's duty to bargain.
Arbitrators do not hear the duty to bargain resounding
throughout the recognition clause because they are listening too
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intently to the ringing of their own preoccupation with management operational prerogative, not because they are concerned
with preserving the parties' bargain. Were they to acknowledge a
continuing duty to bargain throughout the term of the agreement, they would have to abandon the theory of reserved management rights, and more management action would become
subject to union challenge because the union could successfully
challenge any management action concerning wages, hours, and
working conditions that was undertaken unilaterally.
Conclusion
The authors have set themselves the difficult task of discovering a single theme to explain the approach arbitrators take to
cases where there is no explicit contract language covering the
dispute. Their conclusion that arbitrators, in finding contractual
implications, are guided by a concern for preserving the parties'
bargain is an insightful one which is accurate in many cases.
However, the authors ignore an equally compelling concern of
arbitrators, reflected in many contract interpretation decisions,
that has nothing to do with preserving the parties' bargain. That
concern is best described as an unwillingness to interfere with
management operational decisions. The concern is founded
neither in the contract nor, to the extent that there is a difference, in the parties' bargain. It is founded in the world view of
arbitrators that the economy operates best when management
makes the operational decisions.
The "thou shalt not meddle" commandment is not defensible
as a contractual implication. Because it does not draw its essence
from the contract, it is an improper principle to apply in arbitral
decision making. This is particularly true because its antithesis,
the contractual duty to bargain, which is rejected by most
arbitrators, is fairly implied by the recognition clause of the
collective bargaining agreement.
Purely as an observation I would note that the "thou shalt not
meddle" viewpoint may be facing a challenge with the growth of
employee involvement in operational decisions throughout the
country. The old view that things work better when management manages and the workers work is giving ground to the new
philosophy that employees are more productive when they are
permitted to take initiative and participate in operational
decisions.
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Although significant change in the presuppositions that
arbitrators bring to the cases they are called upon to decide
cannot be expected in the near future, arbitrators listening to
contractual silence should ask themselves whether they are preserving the parties' bargain or indulging their own predilections.
III.

A MANAGEMENT V I E W P O I N T
SUSAN B. TABLER*

Introduction
As a spokesperson for management on the subject, I find the
substance of the Mittenthal/Bloch paper puzzling and troublesome. Although the paper distinguishes the collective bargaining process from negotiations in commercial transactions, it
overlooks the most fundamental differences. In a commercial
transaction each side has something the other wants—the "quid
pro quo" aspect—and each side is vying with competition to get
the contract. Labor negotiations would be like that if each union
had in tow a work force possessing the requisite skills and, in
competition with other unions offering comparable services, it
offered the desired services at a certain price on specified terms.
Then the employer could choose the best deal—as in a commercial transaction.
Instead, in labor negotiations the situation is quite different.
Neither side to the transaction is vying with a competitor, and
there is essentially no quid pro quo. Management comes to the
bargaining table with all the apples, and bargaining is a process
wherein the union asks for more apples in return for the
employees' continuing to do what they are supposed to do—
work. Under this view of collective bargaining, it is obvious that
management does not need arbitrators to bestow "reserved
rights" upon it. .Reserved rights are not an "implication from
silence" to be tossed, like a bone, to employers by arbitrators. It is
not even something that requires the union's recognition as a
basis of the bargain. It is simply a reality, a fact of life in our
capitalistic society—a right stemming from controlling the purse
strings.
*Ice, Miller, Donadio & Ryan, Indianapolis, Indiana.
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Similarly, the doctrine of "work now, grieve later" is not an
"implication" of the grievance procedure. To management it is
simply a question of the right to discipline employees for "needless interruptions" of work. In the absence of a grievance procedure, management clearly possesses the right to discipline in
this situation. The right to discipline is a fundamental right, one
of the so-called "reserved rights" referenced above; in addition,
it is often an expressed right in the contract. Management's
acceptance of a grievance procedure implies no erosion of the
inherent right to discipline, and thus the notion that arbitrators
infer the "work now, grieve later" doctrine as a gift to management is nonsense.
Since these two items (i.e., "reserved rights" and "work now,
grieve later") are the only significant "implication bones" thrown
to management in the paper, 1 the paper substantiates what
should be obvious: 99 percent of arbitral "implications" favor
the union. "Implication" is a guise for giving the union what it
did not—or could not—get at the bargaining table. Whenever
the union emerges from an arbitration hearing feeling that it has
somehow "snookered" the company (and this happens frequently when arbitrators infer a "bargain" unstated in the agreement), the question must be asked: Could that really have been
the parties' bargain to begin with?
To the extent that the lead paper is intended as a road map to
guide arbitral conduct, it is misdirected. From management's
perspective it is not the role of arbitrators to infer promises or
impose presumptions of their own concoction. Arbitral implications are unfair to management, and they (1) undermine the
arbitration process, (2) undermine the negotiation process, and
(3) ultimately hurt the employees.
Effect of Arbitral Implication on the Arbitration Process
Arbitral implication undermines the integrity of the arbitration process and the confidence of management in that process.
First and foremost, there is the problem of inconsistent results.
'The only other promanagement recognition in the paper stems from the rejection of an
implication: the remedial implication of interest on back-pay awards. This "gift" to
management is also phony: arbitration awards have been vacated too many times for
"fashioning remedy" implications to allow arbitrators to give in to unions on such points
anymore. See, e.g., S.D. Warren Co. v. Paperworkers Local 1609, 815 F.2d 178, 125 LRRM
2086 (1st Cir. 1987); Firemen £<f Oilers Local 935 B v. Nestle Co., 630 F.2d 474, 105 LRRM
2715 (6th Cir. 1980).
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"Preserving the bargain" by implication means that the
arbitrator divines the bargain—based, as the authors put it, on
"profound unarticulated forces surrounding [the bargain's]
conception." It is not surprising that this sounds like reading
entrails: it is "voodoo arbitration." The "voodoo" aspect is illustrated by the following sentence from the paper (with extraneous verbiage removed): "Contract promises do exist . . .
where . . . there has been no specific assent by the parties."
Think about it: Does this statement make sense?
At a minimum, arbitral implication reduces the arbitration
process to one that is highly subjective, impressionistic, and
discretionary on the part of the arbitrator. The "bargaining
reality" touted in the paper is simply an individual arbitrator's
own background of experience. This phenomenon is admitted
in the paper: the authors state that "collective bargaining reality—at least the arbitrator's perception of that reality—plays a large

role in determining the outcome of these practice disputes"
(emphasis added). Later the authors admit that the factors
underlying implication are weighed on a scale "calibrated with
the arbitrator's value judgments." 2
In a world where implication governs, the outcome of a case is
dependent upon a particular arbitrator's understanding as to
"what is right" and what the parties should have known, should
have understood, and should have taken into account. Accordingly, the results of arbitration are rendered varied and unpredictable when each arbitrator brings to the case (1) a different
sense of what his or her license is to add to contracts, and
(2) different kinds and degrees of experience from which to
divine the bargain.
If this were not bad enough, a further negative effect of the
implication doctrine upon the arbitration process is its inherent
destruction of a union's incentive to winnow out cases that
should not be arbitrated. With arbitration reduced to a crap
shoot, unions are encouraged to take all cases to arbitration "to
see what we can get the arbitrator to imply." The effect of such
latitude (if not whimsy) on the part of arbitrators is to both
overburden and demean the process.
2
It is as if even the parol evidence of the parties themselves as to what they intended—as
questionable as such evidence is—is insufficient. Instead, the arbitrators "parol evidence"
of what the parties should have known, assumed, and intended is accorded superior
evidentiary weight.
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Effect of Arbitral Implication on the Negotiation Process
Implication destroys the need for bargaining. The premise of
the paper with respect to negotiations is false. It assumes that
bargaining relationships are static, ad hoc, and transitory. They
are not, and this constitutes another significant distinction
between labor contracts and commercial contracts.3 Collective
bargaining agreements do not last forever without change. The
parties renegotiate the contract at intervals (typically three years
or less), and they frequently bargain informally in between. In
the labor world the bargaining relationship is dynamic, ongoing.
It is designed to allow change to meet the changing realities
confronting the parties. If something is not in the collective
bargaining agreement that arguably should be, it will soon be
subject to the negotiating process. This is exactly where the
matter should be resolved, not in some pectorem deum by an
arbitrator who believes that he or she knows what the parties
really intended but failed to express. Accordingly, arbitrators
should not assume that the union has "missed the last bus to
town" because the current contract does not state all the union
wishes it did.
A second negative effect of implication on the negotiation
process is the disincentive it poses for a party to make proposals
at the bargaining table. The parties are already wary of making
proposals for fear that failure to obtain them will result in an
estoppel against their later claim of right because of such failure
in negotiations. This reluctance to make proposals is exacerbated with the dynamic of implication added to the arbitration
process. Why fight an uphill battle at the table when there is hope
that an arbitrator will later come to the party's rescue with a
helpful "implication"? In this way implication turns the negotiation process into a black comedy of deliberate nonassertion of
intentions.
3
This factor distinguishes arbitral implications from an analagous "implic
ilication" I find
troublesome intellectually (however laudable one might find the result).,. I refer
refe to the U.S.
Supreme Court's inference of the right of privacy from the "penumbra" of the Bill of
Rights, as if it were something the Founding Fathers must have intended but inadvertently
overlooked. At least the Supreme Court had the excuse that the Founding Fathers were
not around to reconsider the issue when it arose in the 20th century. Conversely, in labor
contracts there is no need to postulate as to what the parties would have decided had they
addressed a particular issue. They are still around to address it, and to resolve it as they see
fit.
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In addition, implication causes confusion as to whose burden
it is, anyway, to bring an item to the table. The paper posits a
dichotomy between practices which give rise to implication
(those which are the result of "[mutual] agreement") and practices which do not give rise to implication (those which are the
result of "mere happenstance"). Does that mean that it is management's burden to negotiate a change in a practice which is a
"result of mutual agreement," and that it is the union's burden to
negotiate the continuation of a practice that is the "result of
happenstance" ? And who is to say which kind of practice it was in
the first place?
Finally, implication destroys the incentive of the parties to
solve their own problems. The parties are better equipped to
define their own "bargaining reality" than is an arbitrator. It is
the parties who know best what bargain they have created, not
the arbitrator. In sum, the doctrine of arbitral implication is
simply arbitral "Father Knows Best" arrogance. It assumes that
the two parties are incapable (1) of negotiating what they want,
(2) of fully expressing what they agree to, and (3) of managing
their relationship on any long-term basis. This is not the fact.4 It
is merely a miscomprehension of industrial reality, a manifestation of the kind of ivory-tower thinking that comes of
unfamiliarity with the realities of the collective bargaining process. If there is any message to be derived from the lead paper, it
is that arbitrators should possess "some kind of collective bargaining background."
The Effect of Arbitral Implication on Employees
The term "implication" sounds so innocuous and innocent
that it is inconceivable that it could have an adverse effect on
employees. But, in fact, by raising uncertainty about what the
deal is between the employer and the employees (if it is something more than it says on paper), implication has the potential
of undermining the job security of the workers.
4
The paper's allusion to recent changes in the craft system is implicit recognition of the
vitality of the negotiating process. Unfortunately, the authors overlook the give-and-take
of the process By attributing the change in the craft system to the fact that "some
employers have successfully prevailed upon unions to revise craft systems." Although in
many instances management may have initiated the discussions on this issue, the fact is
that the parties negotiated these changes, and that is the way it is supposed to work.
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In these days of diminishing continuity in the bargaining
representatives of the parties, it is nearly impossible to know
what the bargain was understood to be each time the contract
was renegotiated. To do so, one must ask what were the realities
of the industrial world (legally, sociologically, economically) at
the time each provision was negotiated, and each time thereafter
it was renegotiated. What were the practices in effect each time
the contract was negotiated;5 what were the understandings,
awarenesses, and sophistication levels of the bargaining representatives each time the contract was negotiated? The implication
doctrine seems to be predicated on a merger of universal and
particular realities at myriad points in time.
The uncertainty interjected by the implication doctrine as to
the scope of the bargain has practical consequences. If the bargain is more than is written (and the boundaries of the unwritten
are unknown and left to the vagaries of outsiders), no successor
employer will want to assume that contract. In these days of
mergers, acquisitions, and foreign takeovers, this is a real consideration. The buyer of an enterprise has a right to know what the
bargain is. To avoid being saddled with the baggage of past
practices, past understandings, and other ephemeral conditions,
the buyer has only a couple of realistic options. First, the buyer
can insist on an absolute, iron-clad zipper clause as a condition of
the deal. The effect of this option on the employees is that they
will doubtless lose more "unstated" rights than they might have
otherwise. Alternatively, the buyer may try to avoid successorship by revamping the work force, bringing in its own
employees, and/or closing facilities with collective bargaining
agreements. The effect here is obvious: the employees covered
by the contract will be out of work. Either way the employees are
hurt in this situation because the new managers cannot trust the
bargain enough to accept it.
5
For example, with respect to the 15-minute wash-up period cited in the paper, it might
very well have been the understanding between the parties' representatives at the time the
practice was instituted that it was a "gift" from the company—something management did
not have to give and was under no particular pressure to give, but something that was
unilaterally accorded out of good will or because, at the time, it seemed civilized, convenient, or perhaps desirable to supervisors. Whatever the reason, the understanding
between the parties was that management would continue to be "good guys" about the
wash-up period as long as it could afford this luxury, but that the wash-up period would
have to go if belt tightening required it. That is generally the understanding about any
economic gift (Christmas turkeys are another example) that is not locked in through
express language of the contract.
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Conclusion
Management's reaction to the notion of arbitral implication is
perhaps best summed up in an analogy posed by one of my
partners. He asks:
How would you feel if, as you lie in the recovery room following a
scheduled removal of a wart on your chin, your surgeon smugly
advises you that he has also performed an unanticipated and unrequested nose job on you because he knew from his vast surgical
experience, his "surgical reality," that most persons of your age and
circumstances really wanted rhinoplasty and, if they had thought
about it, would have consented to such a surgical procedure and, in
any event, will be happier because of having nad such surgery?

In the same way management is the unwitting victim of arbitral
reshaping of the contract through implication.
More lyrically, I would sum up management's assessment of
"the sounds of silence" as follows: it is the "sound of one hand
clapping," and that hand is the union's.
Response—
RICHARD MITTENTHAL AND RICHARD BLOCH

Regrettably, while Susan Tabler received an advance copy of
our paper, we did not receive hers and thus we were unable to
read it. Having heard her presentation, however, one might
conclude that the disability was mutual. In the name of a dramatic, even melodramatic, presentation, Tabler has ignored the
premise of our paper, contenting herself instead with the fabrication of a straw man that she has, one must concede, quite
effectively demolished. She speaks of the "arbitral arrogance" of
reading into silence provisions that do not exist and indulging in
precisely the type of forays into unauthorized territory that we
specifically acknowledge and disclaim at the very outset of our
paper.
We do not suggest that arbitrators may somehow create rights,
from silence or anywhere else, that do not exist. Rather, we are
talking about the notion of recognizing, as the parties recognize,
underpinnings of the labor relationship that are so well accepted
as to be beyond dispute by both parties. Their existence, as we
note in the paper, "goes without saying." The entire process of
implication is so basic a premise of contract interpretation that

ARBITRAL IMPLICATIONS

99

we found occasional pause in writing this paper, due to our
concern that the topic simply might be too unremarkable. As
Mark Twain observed with respect to Columbus' discovery of
America: "Discovering America was not such a remarkable
thing. It would have been far more remarkable to have missed it."
Our contribution, we hope, is not to suggest or promote this
implication process, that is a given, but rather to identify it as an
important thread running through a wide variety of arbitral
responses to a broad spectrum of labor relations contract
problems.
Listening to Tabler (exhorting that management holds "all the
apples," while simultaneously complaining over its inability to
truly bargain for the labor force of its choice), one may conclude
that her objections go not to arbitral implications but, more
profoundly, to arbitral intervention at all, and to 50 years of
experience under the National Labor Relations Act. Oscar
Wilde's words well reflect Tabler's apparent view of employee
relations: "If this is the way the Queen treats her prisoners, she
doesn't deserve to have any."

