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II. Using Expert Witnesses in Arbitration: A 
Management Perspective

Karl A. Fritton*

Start With the Presumption That You Do Not Need
(Or Want) an “Expert” Witness

In virtually every arbitration, it is your client’s decision which is under 
review.

• Do you want to be in a position where an outside third party is 
needed to explain the decision?

You are not in front of a general jurisdiction judge or 6, 8, or 12 folks 
plucked off the street.
You are in a unique setting before a professional decision maker who has a 
feel and sense for how the workplace works. In fact, the arbitrator may have 
more experience with the issue than the parties themselves.
Unlike the judicial forum, you had a role in picking the “Judge.”

• Experience
• Temperament
• Industry knowledge
• Known biases

Do you really need an expert to guide the expert?

• Risk of overcomplicating your case
• Most cases turn on a few critical facts
• If your client truly needs an expert to explain those facts, how 

good is your case?

F. Problem with the “after-acquired” expert.

*Karl A. Fritton is a partner in the Philadelphia, PA,  office of Reed Smith LLP.
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Appropriate Uses of an Expert by an Employer

Drug and alcohol testing
Fitness for duty and medical qualifications
Computer forensics
Mitigation of damages
Fact unique to the particular employment setting (See Religious and Medi-
cal Experts example, below) or unique to a particular case (See Dueling Lie 
Detectors example).

Challenging the Employee’s or Union’s Expert

Consider what they need to prove
Why are they calling the expert? Do you care?
Do you let it come in and call your own expert?
Challenging the use of their expert

• Lack of specialized knowledge
• Inability to explain or identify methodology
• Opinion is offered on the ultimate issues in the case (See Ulti-

mate Expert example, below).

Limiting the proffered expert testimony

• Before the hearing
• At the hearing
• Distinguish between true expert opinion helpful to the reso-

lution of a disputed fact and the expert who is simply parrot-
ing the employee’s story.

Some Case Scenarios

Dueling Lie Detectors

During a raid of a massage parlor, one of the government’s 
agents is recognized as a customer by two of the women who were 
arrested. They disclose his identity to the District Attorney, who 
brings it to the attention of the agent’s supervisor. When con-
fronted, the Agent retains a lawyer who has the agent submit to 
a polygraph test. The Agent passes the test and the lawyer, the 
agent, and the Union urge the Employer to discredit the accusa-
tions based on the results of the test.
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The Employer asks the agent to submit to a polygraph admin-
istered by an independent examiner. If he passes, the Employer 
will discredit the allegations. The agent takes the test, fails it, and 
is fired. The Union takes the case to arbitration. 

At the arbitration hearing, the Union puts in the report from the 
initial examiner but does not call him as a witness. The Employer 
calls as a witness the administrator of the second test conducted 
by the Employer, who is a former polygrapher for the FBI. The 
Union objects to the testimony, arguing that only the reports are 
relevant.

Do you permit the second examiner to testify, and, in any event, 
what weight, if any, do you give to the two reports?

The Ultimate Expert

In an employment arbitration brought by a former employee 
who quit because of a sexually hostile work environment, the 
employee seeks to call an expert witness who will testify on the dif-
ference between sexual banter and sexual harassment in the work-
place and that plaintiff endured sexual harassment as opposed 
to mere teasing. The defense seeks to exclude it on the basis that 
(1) there is no scientific principle or method which distinguishes 
between teasing and banter vs. harassment and (2) in any event, 
those are the ultimate issues in the case for the arbitrator to 
resolve.

Do you grant the defendant’s request to bar the testimony or do 
you permit it and “take it for what it’s worth”?

Religious and Medical Experts

A long-term care facility discharges a Muslim nursing assistant 
after she refuses to remove her burqa, including the purdah, the 
veil covering her face below her eyes. In the ensuing arbitration, 
she and the Union assert that the Employer did not properly 
accommodate the nursing assistant’s religious beliefs and that she 
was discharged for wearing religious garb in the workplace, in vio-
lation of the collective bargaining agreement and Title VII. The 
Union and the employee seek to call as a witness a representative 
from the Council on American–Islamic Relations (CAIR) to tes-
tify about the origins of the burqa, its significance to the Islamic 
faith, and why women who are adherents to the Islamic religion 
are required to wear it. 
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The Employer seeks to exclude the testimony on the basis that 
it is irrelevant because the Employer does not dispute that the 
nursing assistant is a practicing Muslim and that wearing a burqa 
and face covering in a normal situation is a tenet of her faith. For 
its part, the Employer seeks to call as an expert witness a medi-
cal doctor who is a gerontologist, who will testify that employees 
with coverings over their faces may frighten or confuse elderly 
residents and interfere with proper resident care and treatment. 

Do you permit the representative from CAIR to testify and, if so, 
on what points? Do you let the gerontologist testify and, if so, what 
would you expect to hear from him before you give any weight to 
his opinion?

III. A View From the Plaintiff’s and Union’s 
Perspective: The Use (and Misuse) of Expert 
Witnesses in Labor and Employment Cases

Alan B. Epstein*

Introduction

It is axiomatic that the landscape of both labor arbitration and 
employment litigation provides difficult challenges for plaintiffs 
seeking compensation or injunctive relief from the wrongful 
actions of their employers. Whether climbing the steep face of the 
mountain of a summary judgment defense, weathering the sea of 
multiparty arbitration, or surviving the dangerous forest of trial, 
every employee’s or union’s counsel is required to utilize every 
effective tool in completing the difficult journey to a successful 
resolution of the client’s cause. This clear responsibility is often 
made more difficult by a judiciary that does not share a view of the 
law favorable to the pursuit of individual liberties, labor arbitra-
tion forums that do not well-serve complex resolution processes, 
and a lack of financial resources to platonically prosecute the cli-
ent’s case.

*Member of the law firm Spector Gadon & Rosen, P.C., Philadelphia, PA. 
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