CHAPTER 17

FIRESIDE CHAT WITH J.F.W. (TED) WEATHERILL

Interviewed by: John Kagel, Member, National Academy of Arbi-
trators, Palo Alto, California

Kagel: Good afternoon. I would like to welcome you to the site
of the 1997 50th Anniversary Black Tie Dinner. George Nicolau
was the Academy President at that time. I think it’s appropriate
that this room has been selected for this event. I have a few sur-
prises, I hope, for you.

Ted Weatherill is first or among the first full-time arbitrators in
Canada. He had a distinguished but short career as a law professor.
He’s an author of authoritative books and articles on labor proce-
dure in Canada. He is bilingual. He was the Chair of the Canada
Labor Relations Board. He’s been President of the National Acad-
emy of Arbitrators.

Weatherill: I had a wonderful dinner, many years ago now, with
Mark Kahn, just the two of us. And we were talking about life, and
how we got into this profession, and what our lives have been like.
Both Mark and I are the sons of dentists. Our fathers were not ter-
ribly successful because of the problems that they had facing the
world. They were good dentists, good people. But their financial
lives were not that great for various reasons.

As a result of that, we were more or less brought up by our
mothers. And our mothers faced adversity and overcame it. The
main influence on my life was my mother, who had been brought
up comfortably. Went to a nice girl’s school. Didn’t go to college
because she didn’t feel like it. Married my father, a lovely man, but
it was a mistake. And then found herself having to make a living
in a world for which she was not really prepared. That was sort of
like Mark’s mother, who made a very successful living in the busi-
ness that she developed. Made life a lot easier for Mark. And my
mother made a very successful career in the publishing business,
which was a fascinating thing for me.

I had the experience of seeing my mother work very, very hard
in a time when women'’s careers were difficult and when the busi-
ness world was an unjust place for a woman to work, and I saw
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that. It affected me deeply. My parents did live together from time
to time. And when they lived together, they would argue quite a
lot. And I could hear that as a little kid. I really believe that that
is why I don’t like confrontations. I avoid them when I can. And I
think that’s why I'm an arbitrator.

Kagel: You were a philosophy major as an undergraduate. In your
senior year you discovered something called “legal philosophy.”

Weatherill: A good pal of mine from school and I decided we
would go to college at the University of Toronto. At that time you
could choose; now you’d get chosen if you're lucky. But most of
our colleagues from school went to another college. So we went
where they weren’t going. And that was a good thing, too, because
it was very exiting. The subject of philosophy is one of the great
academic disciplines. It was pretty hard, a four-year course, and it
was wonderful.

But I knew that I would never really achieve anything earth-
shattering as a philosopher. I didn’t want to get a job as a philoso-
pher in some third-rate university; I wanted to do something bet-
ter than that. But I didn’t know what do. I didn’t want to practice
law. I couldn’t be a doctor, and I didn’t want to. I couldn’t be an
architect. I had been a fan of Frank Lloyd Wright and I wanted
to be an architect. Couldn’t do that. I didn’t want to be a stock-
broker. And what else is there? Nothing. So I just had to wait and
study philosophy. And then I took this course in legal philosophy.
It was an interesting thing to do. And then I can go to law school
and I can get through that and do legal philosophy. I can be a big
fish in a small pond instead of a small fish in a big pond.

So I went to law school and was lucky enough to go to a very
special law school at the time. The University of Toronto now
has a big faculty—probably the best in the country—but when I
attended it was a very small faculty. At one time, Wolfgang Fried-
man, who came from Columbia, taught there. I didn’t catch his
course, unfortunately. He’d gone before I got to that level.

I did further legal studies at Harvard. That was nice. And I was
a student of Lon Fuller, which was wonderful.

After that I got called to the bar. Never practiced law. For the
first three years I taught at a law school in downtown Toronto.
It’s now attached to York University and is the second largest law
school in Canada. I never taught labor law, which is what I liked,
and I never taught jurisprudence.

There was such a thing as labor arbitration, but it wasn’t pos-
sible, really, for Canadians to make a living at it. In the United
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States, there were people who actually were full-time labor arbitra-
tors. It sounded to me, knowing that I wasn’t doing anything as a
philosopher, that this was what I really wanted to do. For the first
time I had a focused ambition, which was to become a labor arbi-
trator. And I give praise and thanks that I was able to realize that
through good fortune.

Kagel: As I understand it, you took one of the vice-chair jobs
with the Ontario Labor Relations Board?

Weatherill: Yes.

Kagel: And by a stroke of good luck, if not good management,
somebody kicked Circuit Court judges out of the arbitration jobs.

Weatherill: I had been offered a job by Jake Finkelman as an
administrative law judge. I had even done my first arbitration case
in January 1960. Anyhow, I heard one or two arbitrations. And
when I realized that I didn’t want to stay teaching law and my only
hope was for the Labor Relations Board to move more toward
arbitrations, I called Finkelman and said, “Is that offer still open?”
He said, “It is.” So I came and had an interview with him. And I
said, “I want to do arbitration.” And he said, “I encourage that.
You will have time to do that. Obviously, your work here comes
first. But there will be time when you can do some arbitration.”
And I said, “Thank you. That’s great.”

As a result, I moved back to Toronto, thank God, and began
work with three good things about it. One, I worked with a very
nice group of people, led by Jacob Finkelman, a great man, one
of the most important figures in the development of labor law in
Canada. Two, it was a group of really nice colleagues, about half
a dozen of us. It was very collegial, very companionable, and with
good people, including Howard Brown. And three, I was hearing
cases day after day, which were fairly simple cases. But occasionally
I’d get some of the more interesting ones. And it gradually devel-
oped into handling cases with more complexity to them.

I had one other good piece of luck because I'd been to Harvard
and had an extra degree. It was the early days of the publishing of
arbitration awards in Ontario. And they began to get a little more
professional. So they wanted someone with some degrees at the
end of his name to be the editor of the Labor Arbitration cases. So
I got to do that. And it paid a little bit of money, which was nice.
But there were two main things: you got to see the work that the
arbitrators at the time were doing, and most of it was sloppy. Some
of it was very good. You got to do the editing of all that, which was
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great. And second, you got your name on the front of the Labor
Arbitration cases, which was great.

As the result of all those factors, I got asked to do some arbitra-
tions in the time I had, and it would be maybe one in the first
month, two in the second month, and so on. And I was there for
three years. At the end of that, I was doing about two a week or
maybe more sometimes. And it began to get a little edgy, getting
too much, and colleagues were getting a little envious.

So, you could see things building up. And it was then that the
economic miracle happened. The federal government appoints
what are called County Court Judges in Ontario. They’re federal
appointees, maybe a hundred or so. But in the rural locations, the
County Court Judge is a pretty big cheese, has lots of spare time,
and is usually a sophisticated-type person. In the cities, they work
hard and they don’t get paid well. And it’s too bad. There were
about a dozen or so of these County Court Judges who got virtu-
ally all the labor arbitration hearings. But they couldn’t write very
well, with but four or five exceptions.

Well, there was lots of money doing all this arbitration. The city
judges were envious. Judges generally aren’t the right group to
be chosen to do labor arbitration, although some did it well. So,
there was a little turmoil with respect to that. Therefore, the fed-
eral legislation was changed under Pierre Trudeau, dear friend,
Mr. Trudeau. The best thing he ever did was to prevent judges
from accepting fees for extra work. And that’s the economic
point. It changed a buyer’s market into a seller’s market, just like
that. The arbitrators saw it, and it was terrific. I got all sorts of let-
ters asking me to be an arbitrator. I then had to decide whether I
was going to stay at the Board or whether I was going to achieve
the only ambition I ever had or still have—to be an arbitrator. So
it wasn’t hard. Left the Board, and took my secretary with me. Set
up a small office in downtown Toronto.

Kagel: Well, now that you became an arbitrator—and you were
a very busy one, as you just described—permanent appointments
started rolling in, I take it.

Weatherill: Yes.

Kagel: And they were practically gushing about the way you
wrote decisions.

Weatherill: Well, I took the lessons to heart. Let’s just keep it
short and to the point. Don’t get too convoluted. I find that’s true
because when you’re writing, the longer it takes to explain your-
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self, the more likely it is that you’re wrong. And you’ve got to go
back and unravel it. It’s getting too complicated.

Kagel: Do you do several drafts and reduce it?

Weatherill: No.

Kagel: Is it pretty much a first time around kind of thing?

Weatherill: Generally, it’s the first time around.

Kagel: So what do you think you’ve contributed to the practice
of arbitration in Canada?

Weatherill: About 5,000 wonderful decisions.

[Audience laughter.]

Kagel: You wrote a book on procedure. You have two editions. I
don’t know what the first one was about.

Weatherill: It’s very embarrassing, the second edition, because
it’s practically identical to the first edition.

[Audience laughter.]

Weatherill: I'll talk about the book briefly for you because I
thought it was a good idea. It’s not really a text at all. And it’s
not an analysis of decisions. In hearing cases, sometimes there are
serious procedural problems. People will object to hearsay, or you
can’t do that or we’re not prepared, whatever. Various forms of
objections are raised. And the great majority of objections you
can deal with. You can say, “yes, that’s hearsay,” or “no, it isn’t.”
You can do it immediately—the moment the objection is raised.
You can deal with it like that. Or, say, “What do you think? Here’s
your objection, what do you say on the other side? What is the
response?” And, then you give them an answer quickly. Or some-
times there will be a difficult objection that will matter to the
course of the case or to the length of time it takes. And you want
to think a little about your decision. So you say to them, “That’s a
serious objection. I'm going to take a few moments for a recess.
And I will give you my decision.” And I write it out. I'm a great
believer in writing things out.

Never decide something you can’t give a reason for. So I would
write that piece, put in a few lines, maybe even a paragraph, say-
ing why such and such an objection was granted or rejected. And
I would say to the parties, this has been an important point and I
will put this into the decision, subject to my editing it. And then
after some fair a bit of years, there were a lot of decisions, some
of which contain these little pearls of wisdom, that were lost to an
eager world.
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So one summer I hired a law student to go through all these
things. We put them into the computer and then used that as the
skeleton for this book about procedures. It includes various didac-
tic pronouncements by myself on how to do things. It’s a slender
volume. But it apparently did quite well.

The second edition was done after a long gap. I hadn’t pro-
duced any of these pearls of wisdom because I was doing other
work. And, anyhow, I couldn’t do another one without really try-
ing to do a whole text on procedure of labor arbitration. And
that’s a big project.

Kagel: So what about the bench decision question, whatever
that involved?

Weatherill: Some years ago, we would have discussion in the
Academy about saving money and saving time and getting deci-
sions right away. “I heard the case; let’s have the decision right
away, especially on a discharge case because those are so impor-
tant to people’s lives.” I know some of these judges who hear dis-
charge cases, they send a telegram saying, “Reinstate. Reasons to
follow.” Well, folks, “reasons to follow,” once you have given that
kind of decision, are not reasons. They are justifications. Unless,
of course, you have the courage to write out the real reasons and
then change your decision, which is very difficult, even if you’re
courageous. It proves you're a fool. Because a bench decision is
a gut decision. And why should people have gone through the
grievance procedure, had a hearing, and paid you all this money
for a gut decision?

You should not take long to write decisions. People who delay
writing decisions should be ashamed of themselves. You should
get at it and get the decision settled. Fine. They should be rea-
soned. They don’t have to be long. They should be logical and
they should persuade you. And you shouldn’t issue a decision
until you've written it out or typed it out. I'm a believer in tactil-
ity. Anyhow, you’ll be writing it up. And you sign it. You send it.
That’s a real decision. These other things are gut reactions, and,
you shouldn’t get paid for them.

Kagel: As I understand it, the practice in Canada is that all deci-
sions are supposed to be published in some fashion, or through
the current editor of the Labor Arbitration Cases or whoever your
successor is at the moment. And so I was curious about that prac-
tice, because in the United States we don’t have something that’s
similar. Now, what happens if you don’t choose to have a decision
published? Do you get punished?
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Weatherill: Well, you could. No, they’re not all published. They
all have to be filed with the appropriate government agency. But
in most provinces and for the federal jurisdiction, arbitration
awards are to be filed. And I send them all. When presented to the
editors of the arbitration cases or arbitrator publishing agencies,
they become public documents. They can go through them and
publish those they think have merit. They don’t all get published,
by any means, but they’re all public documents.

Kagel: Now, you’ve had some cases in the United States, is that
right?

Weatherill: A few many years ago, yes, once in upstate New York.

Kagel: And you get in contact with all our colleagues year after
year. Is there anything further about the American system of arbi-
tration that differs from the Canadian experience?

Weatherill: I think the differences are probably more regional.
Certainly in upstate New York, they didn’t seem too upset by what
I was doing, which is what I always did. And from time to time,
some carpet-bagging American lawyers would turn up in South-
ern Ontario trying their sophisticated Yankee pap. But we would
handle it then.

[Audience laughter.]

Kagel: Well, they made a mistake with me, because I did get
some British Columbia cases. One of the things we Americans
have also marveled at is the practice that you can go online and
you can find arbitrators’ calendars.

Weatherill: Yes.

Kagel: And if the parties happen to like you as an arbitrator, and
they see you've got a vacant spot on Thursday of next week, they
can call you and say, “Come and do my case.” Is that a good thing?

Weatherill: Yes.

Kagel: Why?

Weatherill: I like it. What they do is they agree on a date. That’s
the hardest part of the case. And they’re more concerned about
the date than they are about the arbitrator, although they don’t
want the loony arbitrators.

Ontario is a highly industrialized province and moderately orga-
nized from the union point of view. So it’s fairly sophisticated, but
the list of approved arbitrators is well over 100, which is too many.

Kagel: My wife, Mary Pat, who regrets that she is not here, has a
question, so I said I would carry it on. We had the pleasure of visit-
ing you and Nicole in Ottawa, and you said that the harpsichord
was out for repair. Was it really a harpsichord and where is it?



428 ARBITRATION 2009

Weatherill: Well, it was a harpsichord. It has not been repaired.
Still is a harpsichord and it still isn’t there. The sounding board
is cracked and I'm sorry to say I don’t play the harpsichord any-
more. But I also have a piano. And Mary Pat played a little, won-
derful bit of Scarlatti on the piano. And she really pleased me by
saying, “It’s not so badly out of tune.”

[Audience laughter.]

Kagel: How comforting that must have been. One other ques-
tion on the Canadian procedure is that we’ve also been led to
believe that the practice in Canada—once you get selected off
this calendar system or by your merits or whatever—is that you’re
expected to mediate the dispute as opposed to having a formal
hearing, and only if that fails do you have to go through the for-
mal process. Is that true?

Weatherill: That is done a great deal. Some lawyers really want
mediation above all else. Others don’t. I think the arbitrator should
be very sensitive to the requirements of the parties. The parties
vary a great deal in sophistication. Some have counsel whom you
know and who have been at it for a long time. It’s just natural how
it is going to unfold. And if they want to do some mediating, they
can say, “We’re going to talk for a few minutes.” I say, “If I can be
of any use, I'm here. That’s what I'm here for.” They say, “Thank
you.” They don’t need me at all because they’re very sophisticated.
They will probably settle the case. You spend the morning sitting
around. It’s a good idea to have a book because you run out of
the daily papers. And they settle it because they know what they’re
doing.

A few people don’t know what they’re doing and then you take
more charge of the case. You hear what it’s about. And depend-
ing entirely on what you’ve heard, you may or may not say, “Let
us move toward the possibility of settling this.” We do it very del-
icately because you don’t want to frighten them. They're easily
frightened. There are other arbitrators whom I know who have
this type of skill much more than I do. You feel it. You have a good
feel for what these parties can accept, where they’re going. What
are the real possibilities? I have some ideas about that. But it all
depends on who you’ve got, what they understand, how they get
along with each other, what their degree of sophistication is. So
there’s no requirement that you have to mediate first.

Kagel: Now I’d like to switch a little bit. You served as Chair
of the Canada Labor Relations Board. It was a position where
you gave up your private practice for nine years. You went from a
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position where you were solely in control of a proceeding, where
your decisions could not be questioned in any meaningful way,
as you’ve already described, to heading an institution. And so for
those of us out here, who are waiting for an Obama appointment,
would you describe the pluses and minuses of such transitions?

Weatherill: Well, I had been arbitrating for 21 years, which I
thought led me to maturity or something. And it was time to do
something else. I also had been on the Ontario Labor Relations
Board. I thought I knew what the Labor Relations Boards did,
but I didn’t know that. The sorts of cases were the same, but the
Canada Board is a little different. It’s not as big as the Ontario
Board, which is very large, relatively speaking.

The Canada Board deals with a narrower jurisdiction, which
involves matters of national scope like the railroads, airlines, and
broadcasting. But it’s a strange mix of stuff. And they do not only
certifications and bargaining questions, but also safety complaints,
unfortunately. All that is interesting work, and I was used to that.

And when I arrived, there were a group of colleagues on the
Board, vice-chairs and members. The members were not neces-
sarily representatives. The vice-chairs were independent. The
members usually had a labor or management background, but
not in any organized way. They weren’t equally balanced. They
didn’t sit as labor or management representatives. And for the
most part, they behaved as neutral members. To the extent that
they were experienced in the field, as many of them were, they
were excellent.

But it was a bigger organization somehow or other. It had a
bureaucracy that I wasn’t used to, and it involved managerial work
of which I really had no experience. I also did not realize how
political it was. I was appointed by Prime Minister Mulroney, but
I was not a Conservative when I was appointed. Mulroney had
appeared before me as a lawyer in the early days and was a good
labor lawyer.

When I arrived, I expressed some desire to have at least some
input into appointments and was assured that I would have input,
although I didn’t control them. And one or two of the earlier
appointments were good, very lucky. And then that just all fell
apart. They became, for the most part, political appointments,
and some of them very bad. The atmosphere in the place went
very sour, and there were a number of just bad decisions. Still,
most of the work that was done was good. The vice-chairs did a
good job. They did the best they could. And they knew what they
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were doing. The decisions were fine. I myself got to hear a num-
ber of cases. But the atmosphere went downhill and it became
miserable. It was a bad experience.

Kagel: It seems that Canadian arbitrators are destined to higher
or different jobs, judicial jobs, to a much greater degree than
American arbitrators can aspire to, or at least have been appointed
to. I think we’ve had one Circuit Court judge out of our ranks.

Weatherill: Bora Laskin was Chief Justice of the Supreme Court
of Canada. Alan Gold was the Chief Judge of the Labor Court in
Quebec, before becoming Chief Provincial Judge, before becom-
ing the Chief Judge of the Superior Court of Quebec. There have
been other members of the Academy, like Nathan Green of Nova
Scotia, who was a busy arbitrator and a wonderful judge and a
great man.

Kagel: Do you want to pitch in on this business about the ability
of arbitrators to do statutory rights cases?

Weatherill: When I read about Pyett, I wondered why the Acad-
emy had actually intervened. I don’t really like it much, having the
authority to hear these statutory matters.

Under Canadian legislation, arbitrators have all sorts of dis-
crimination and accommodation cases. And even if they’re not in
the collective agreement, they have a concurrent jurisdiction with,
say, human rights tribunals, which tend to be nasty organizations.
They are the wellspring of political correctness. They don’t do
very good work for the most part. That’s my view.

Kagel: The last thing we have is about the Academy. And I will
relay that, when I did my presidential tour around the regions, I
was privileged to go to the Canadian region, which at that point
was meeting in some very lovely resort about 30 or 40 miles north
of Montreal, where we took a limo for dinner. Maybe it was my
fault you no longer did that sort thing in Canada. But I also under-
stand that is changing and Canada is going back to having its own
form of meeting. Are you planning to reinstate this rather lovely
tradition that you had in the past?

Weatherill: Well, I'll tell you, you didn’t bring it to an end. Can
I go back? Go back in time? Do we have enough time?

Kagel: Well, it depends on how many centuries you're talking
about. Yes, we have some time.

Weatherill: Humor me. The Canadian region began in 1974,
when I got a letter from then-President Dave Miller, saying “You
are the Chairman of the Canadian region.” So I thought, at first, it
doesn’tlook too good. But I accepted. I went into Howard Brown’s
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office and I said, “Howard, this is actually good. It means we have
to have a meeting. And we get to say where the meeting is going
to be. And what it’s going to be like.” So I said, “Now, where would
you like to go? I think for this first meeting we should go to Que-
bec City,” which is a beautiful place, you know. By this time, the
total membership of the Canadian region was 11. We were going
to get the government of Quebec to pay for a lovely dinner.

[Audience laughter.]

Weatherill: “And we’re going to proselytize for the Academy.
We’re going to invite arbitrators known to us, especially from Que-
bec, also Eastern Canada or anyone we think of.” We had a good
meeting. Frances Bairstow was there, of course, and it was terrific.

I’ll now talk, also, of my credible language skills. I had just really
learned to speak French seriously. I had high school French, but
it doesn’t count. But I said to myself about a year or two before,
this was in an era of Trudeauistic, jingoistic patriotism, I said, “It’s
not right that I can’t speak the other official language of my coun-
try.” So I went to a language school and learned to speak French.
And it worked very well. I speak French pretty well. I hear cases in
French. Write decisions in French. This was one of my early tests.
And I went to Quebec City and I made a speech of some sort all
in French, not a word in English. And, anyhow, Cabinet Minis-
ters came up and said, “We’ve haven’t had any one of you Anglo
square heads talking nothing but French here ever.”

We had meetings across the country for a number of years in
interesting places. We couldn’t always get the governments to
cough up as much as the government of Quebec had done. But
we did what we could. And we had nice meetings and proselytized
for the Academy and a few more members joined.

Then—this is the fault of the Academy Board of Governors—we
decided to have the Fall Conference because the Canadian meet-
ing is usually in the fall, this being a big meeting. Two meetings
a year is enough to travel to. It’s a big country. But the fall meet-
ing made it really too much. After that the Canadian meetings
declined in attendance. And we were saying, “This really can’t go
on. I don’t know what we’re going to do.” And you were there.
And you had the idea of “We’ll tag along to the annual meeting
and hold a Canadian session,” which we do. Canadians don’t know
much about the Academy.

Kagel: My final question to you has two parts. You’ve traveled
the world. What is your favorite city? And what place have you not
been to yet that you would like to go?
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Weatherill: This may surprise some of you. Paris is my favorite
city.
Kagel: Oh, that’s shocking.

[Audience laughter.]

Weatherill: That’s the most wonderful place. But one I discov-
ered only last year is Sydney. Sydney is a great place. It would be
nice to live there, because my son lives there.

Kagel: Ladies and gentlemen, Ted Weatherill.

[Audience applause. ]

Weatherill: Thank you very much.
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NOTE: The Index Entry refers to the years of the various annual meetings.
Titles of volumes and the number of each annual meeting are listed below.

Index Entry

Volume Title and Meeting Number
ARBITRATION 2008: U.S. and Canadian Arbitration: Same

Problems, Different Approaches (61st Annual Meeting)

2008
2009
(62nd Annual Meeting)
B
Baldwin, B.R.

Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. II. Response to Pro-
fessor Denis Nadeau'’s Paper:
The Supreme Court of Canada
and  Grievance  Arbitration;
2008 34

Barrett, Steven

The Outer Limits of the Duty of Accom-
modate in Canada: I. Paid Time
Off for Religious Holidays in
Canada: Exploring the Limits
of the Duty to Accommodate;
2009 257

Bickner, Mei Liang

Grievance Mediation: Why Some Use It
and Others Don’t. IIl. Media-
tion of Complex Grievances;
2009 214

Bierig, Steven M.

Airlines: The Industry’s Future: 1t’s Up

in the Air, 2009 247
Bloch, Richard I.

Major League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbi-
tration. II. Panel Discussion;
2008 219

Boone, W. Daniel

The Role of the Arbitrator, If Any, Prior

to the Hearing; 2009 411

ARBITRATION 2009: Due Process in the Workplace

Brennwald, James Q.

Constitutional Issues in the Public Sec-
tor Workplace: 1I. Individual
Rights v. Collective Interests:
Can a Public Employer and a
Union  Collectively Bargain a
Valid Waiver of Public Employ-
ees’  Constitutional — Rights?;
2009 303

Brogan, Margaret R.

Major League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbi-
tration. II. Panel Discussion;
2008 219

Burke, Emily

Remedies in Discipline Cases. 1I. Award-
ing Damages in Lieuw of Rein-
statement: Valuing the Benefit
of the Collective Agreement and
Other Factors; 2009 189

Burton, Harry

The Pension Protection Act, VEBAs, and
Other Changes to the Provision
of Retirement Benefits: Show Me
the Money; 2008 197

C

Carr, Eric
Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. II. Southwest Air-
lines; 2008 276

439



440

Clark, Violet M.
How Much Due Process Are You Due?
Balancing Due Process and
Access to Justice; 2009 31
Clauss, Brian
Called to Duty: Military Activation and
the Impact on Labor Relations;
2008 191
Cooper, Laura J.
Controlling the Arbitration Hearing. 1.
Introduction; 2008 285
Couto, Adrienne
Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. II. Response to Pro-
fessor Denis Nadeau'’s Paper:
The Supreme Court of Canada

and  Grievance  Arbitration;
2008 34
D
Devlin, Jane H.
Comparative Avrbitral QOutcomes;,
2008 241

The Role of the Arbitrator, If Any, Prior

to the Hearing, 2009 411
Dumais, Daniel

Magjor League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbi-
tration. II. Panel Discussion;
2008 219

Major League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbitra-
tion. 1. Salary Arbitration in
the NHL: Eligibility, Rules, and
Process; 2008 211

E

Ellis, Sharon Henderson
Due Process in Employment Arbitration:
The Arbitration Fairness Act
and the Future of the Process.
1. Improving Due Process in
Employment Arbitration; 2009
41

ARBITRATION 2009

The Role of the Arbitrator, If Any, Prior

to the Hearing; 2009 411
Etherington, Brian

Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. III. Recent Develop-
ments in the Duty to Accommo-
date Employees with Disabilities
m Canadian Arbitration Law;
2008 40

The Outer Limits of the Duty of Accom-
modate in Canada: II. The
Accommodation — of  Disability
That Is a Contributing Cause in
the Commission of Disciplinary
Misconduct in Canadian Arbi-
tration Law; 2009 279

F

Franckiewicz, Matthew M.
Interest Arbitration. 1. Interest Arbitra-

tion in Pennsylvania; 2009
45
G
Gary, Rex R.

Magjor League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sporls Arbi-
tration. II. Panel Discussion;
2008 219

Goldberg, Stephen B.

Grievance Mediation: Why Some Use
It and Others Don’t. 1. Griev-
ance Mediation; If It’s So Greal,
Why Isn’t Everyone Using It?
2009 205

Goldman, Alvin

In Memoriam: Bill Murphy; 2008 xi

Contributed Papers. 1. Mediation Guide-
lines Based on a Bargaining
Strength Model of Negotiations;
2009 359

Goldman, Barry

The Psychology of Settlement; 2008

259
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Goldstein, Elliott H.
The Role of the Arbitrator, If Any, Prior
to the Hearing, 2009 411
Golick, Roberta

Fireside Chat with Arnold Zack;
2008 305

Presidential Address. 1. Introduction;
2008 1

Greenbaum, Marcia L.
Ethical Issues and Due Process; 2009
347

H

Halem, Daniel R.

Major League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbi-
tration. II. Panel Discussion;
2008 219

Harris, Joe

Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Awrlines. 1. Southwest Air-
lines; 2008 274

Hayes, James

Grievance Mediation: Why Some Use It
and Others Don’t. V. Grievance
Mediation: Why Some Use It and
Others Don’t; 2009 224

Heenan, Roy

Comparative  Arbitral

2008 241
Hill, Marvin, Jr.

Contributed Papers. II. Employee Con-
duct after Imposition of Dis-
charge but Before the Arbitration
Hearing: Facts in Search of a
Theory; 2009 366

Hoh, Ronald

Interest Arbitration. III. The Interest
Avrbitration Voluntary Settlement
Success Story in the lowa Pub-
lic Sector and Its Applicability
to the Employee Free Choice Act;
2009 172

Horowitz, Fred
In Memoriam: Tom Roberts; 2008  xv

Outcomes;

441

Hoyman, Michele M.

Contributed Papers. III. The Decision-
Making of Labor Arbitrators
in  Discipline and Discharge
Cases Where a Grievant Offers
an Apology: A Policy-Capturing
Study; 2009 393

J

Jaffe, Ira
The Pension Protection Act, VEBAs, and
Other Changes to the Provision
of Retirement Benefits: Show Me
the Money; 2008 197

K

Kagel, John

Fireside Chat with | EW. (Ted) Weath-

erill; 2009 421
Kershaw, David

Contributed Papers. III. The Decision-
Making of Labor Avrbitrators
in  Discipline and Discharge
Cases Where a Grievant Offers
an Apology: A Policy-Capturing
Study; 2009 393

Klein, Adam

Class Actions in Employment Arbitra-
tion. IIl. Mandatory Arbitra-
tion of Employment Class Action
Disputes: From the Perspective of
Plaintiff’s Counsel; 2008 142

Klenck, Paul R.

Constitutional Issues in the Public Sector
Workplace: 1II.  Constitutional
Implications  of  Disciplining
Public Employee Off-Duty Con-
duct and the Role of the Internet;
2009 315

Knopf, Paula

Arbitration in Opera, Literature, and
Art. II. A Glossary of Literary
Wit and Wisdom Particularly for
Avrbitrators; 2008 177

Arbitration  in  Opera,  Literature,
and Art. 1. Workplace Con-
Sflict in Opera and Literature;
2008 155



442

Kochan, Thomas A.
Labor Law, Economic Recovery, and
Shared Prosperity; 2009 19
Koral, Alan
Comparative  Arbitral
2008 241
Krinsky, Edward B.
Interest Arbitration: I1. Interest Arbitra-
tion in Wisconsin: Winner Take
All; 2009 160
Kulwiec, Alexia M.
How Much Due Process Are You Due?
Balancing Due Process and
Access to Justice; 2009 31
Kuwitsky, Carl
Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. II. Southwest Air-
lines; 2008 280

Outcomes;

L

Landau, Robert W.
Ethical  Issues and Due
2009 347
LaRocco, John B.
Due Process in the Railroad Industry.
1. Due Process in Railway Hear-
ings and Appeals; 2009 233

Process;

M

Mackenzie, Susan T.

How Much Due Process Are You Due?
Balancing Due Process and
Access to Justice; 2009 31

Malamud, Sherwood

Constitutional Issues in the Public Sector
Workplace: 1. Public Employee
Speech, Protected?; 2009 291

Malin, Martin H.

Class Actions in Employment Arbitra-
tion. 1. Class Action Waiv-
ers in Arbitration Agreements:
The Chaotic State of the Law,
2008 111

McCann, Cathy

Airlines: The Industry’s Future: 1t’s Up

in the Air, 2009 247

ARBITRATION 2009

McDaniel, Thom

Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. II. Southwest Air-
lines; 2008 282

Mclntyre, Elizabeth J.

Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. IV. Accommodating
Family Responsibilities in  the
Workplace, 2008 67

McKee, William

Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. II. Southwest Air-
lines; 2008 274

Miscimarra, Philip A.

Due Process in Employment Arbitration:
The Arbitration Fairness Act and
the Future of the Process. II. The
Ghosts of Arbitration Past, Pres-
ent, and Yelt to Come: Insights
about the Arbitration Fairness
Act, A Management Perspective;
2009 52

Mittenthal, Richard

Help Wanted: Detecting the Rational in
Significant Contract Interpreta-
tion Disputes; 2009 335

Remedies in Discipline Cases. 1. Impact
of Delay in Determining Back
Pay; 2009 185

Moberly, Robert B.

Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. II. Southwest Air-
lines; 2008 274

Moreau, John M.

Due Process in the Railroad Industry.
II. Due Process in the Railroad
Industry; 2009 242

N

Nadeau, Denis
Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. 1. The Supreme Court
of Canada and Grievance Arbi-
tration: A Persistent Vision of
Legal Integration; 2008 9



CUMULATIVE AUTHOR INDEX

Nelson, Luella E.

Ethical Issues and Due Process;
2009 347

Newman, Margo R.

Comparative — Arbitral ~ Outcomes;
2008 241

How Much Due Process Are You Due?
Balancing Due Process and
Access to_Justice; 2009 31

(0]

Oakley, James C.
Ethical Issues and Due Process; 2009
347

P

Pearson, Marilyn A.

Grievance Mediation: Why Some Use It
and Others Don’t. 1V. Grievance
Mediation: A Good Tool, Not a
Panacea; 2009 219

Phelan, John M.

The Role of the Arbitrator, If Any, Prior

to the Hearing; 2009 411
Picher, Michel G.

Presidential Address: Access to Justice:
The Silver Lining in Pyelt,
2009 1

Pickel, Jo-Anne

Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. IV. Accommodating
Family Responsibilities in  the
Workplace, 2008 67

Ponak, Allen

Beyond Collision: High Integrity Labour

Relations; 2008 297

R

Rachel, Kevin B.

Arbitration in Specific Industries: The
U.S. Postal Service and South-
west Airlines. 1. Final or Fast?
The Tension between Precedent
and Procedure in Labor Arbitra-
tions; 2008 267

443

Rachelson, Jani K.

The Pension Protection Act, VEBAs, and
Other Changes to the Provision
of Retirement Benefits: Show Me
the Money; 2008 197

Render, Edwin

Arbitrators and the Rules of Evidence;

2008 323
Richards, John R.

Due Process in Employment Arbitration:
The Arbitration Fairness Act and
the Future of the Process. II. The
Ghosts of Arbitration Past, Pres-
ent, and Yet to Come: Insights
about the Arbitration Fairness
Act, A Management Perspective,
2009 52

Rojot, Jacques

Contributed Papers. 1. Mediation Guide-
lines Based on a Bargaining
Strength Model of Negotiations;
2009 359

Ruan, Nantiya

Class Actions in Employment Arbitra-
tion. III. Mandatory Arbitra-
tion of Employment Class Action
Disputes: From the Perspective of
Plaintiff’s Counsel; 2008 142

Rutter, Peter

Airlines: The Industry’s Future: I1t’s Up

in the Air, 2009 247

S
Sack, Jeffrey
Comparative — Arbitral ~ Outcomes;
2008 241

Sharpe, Calvin William
Controlling the Arbitration Hearing. II.
Issues in Controlling the Arbitra-
tion Hearing; 2008 287
Smith, Arthur B., Jr.
Help Wanted: Detecting the Rational in
Significant Contract Interpreta-
tion Disputes; 2009 343
Stallworth, Lamont
Contributed Papers. III. The Decision-
Making of Labor Arbitrators
in Discipline and Discharge
Cases Where a Grievant Offers
an Apology: A Policy-Capturing
Study; 2009 393



444

St. Antoine, Theodore J.

Due Process in Employment Arbitration:
The Arbitration Fairness Act
and the Future of the Process. I11.
Mandatory Arbitration: Why It’s
Better Than It Looks; 2009 99

Sweep, Brian

Airlines: The Industry’s Future: 1t’s Up

in the Air; 2009 247

T

Torre, Maria 1.
Airlines: The Industry’s Future: 1t’s Up
in the Air, 2009 247
Townley, Rosemary A.
How Much Due Process Are You Due?
Balancing Due Process and

Access to Justice; 2009 31
A\

Vaughn, M. David
The Pension Protection Act, VEBAs, and
Other Changes to the Provision
of Retirement Benefits: Show Me
the Money, 2008 197
Vernon, Gil
Comparative — Arbitral
2008 241
Vuicic, George
Impact of Canadian Supreme Court
Cases on Arbitration and Labor
Relations. V. Religious Accom-

Outcomes;

modation in the Workplace:
Keeping  the Faith  between
Employers, — Employees,  and

Unions; 2008 89

ARBITRATION 2009

w

Weatherill, Ted
Fiveside Chat; 2009 421
Weiner, Michael S.

Magjor League Baseball and the National
Hockey League Face Off: Con-
trasting Styles of Sports Arbi-
tration. II. Panel Discussion;
2008 219

Whitaker, Kevin

Grievance Mediation: Why Some Use
It and Others Don’t. II. The
Development and Use of Media-

tion/Arbitration in  Ontario,
2009 209

Wilcox, Gwynne

Comparative Avrbitral QOutcomes;,
2008 241

Winograd, Barry
Class Actions in Employment Arbitra-
tion. II. An Introduction to Man-
datory Arbitration and Class
Action Waivers, 2008 127
Wolf, Michael
Religious Conflict in the Workplace:
The Problem of the Proselytizing
Employee; 2009 129
Wolff, Aaron S.
In Memoriam: Alex Elson; 2008 v
Z

Zack, Arnold
Fiveside Chat; 2008 305
Zausner, Barbara
Presidential Address. II. Address; 2008
3



TOPICAL INDEX

A

Abella, Rosalie 284, 287-90
Abood v. Detroit Bd. Of Education 308
Accommodation of employee
disabilities
compensation-related
accommodation 264-67
disciplinary misconduct = xix,
279-90
Accommodation of religious
beliefs (see Religious
accommodation)
Adverse inference, finding
of 243-44
Age discrimination 102
Age Discrimination in Employment
Act (ADEA) 81,119
arbitration of statutory
claims 58-59
collectively bargained waiver of
rights 8, 66-67, 103,
309-12
Age Discrimination in Employment
Waiver Protection Act
(proposed) 81, 83
Agreements to arbitrate (see
Employment arbitration)
Airline industry  xviii, 220-23,

247-55
Air Line Pilots Association
International 247, 253-55

Aiton v. Board of Medical
Examiners 323
Alabama 329-31
Re Alberta 194
Alcoholism
and duty to accommodate 279-85
employee post-discharge
conduct 384-86, 388-91
Alcohol tests 306
Alexander v. Gardner-Denver Co. xi, 3,
8-16, 57-58, 66-67, 101-02,
310
Alito, Samuel 292, 305, 314
Allen, George 393-94
Alleyne, Reg 2

Allied-Bruce Terminix Cos. v. Dobson
63
Amalgamated Clothing Workers
Toronto Joint Board 224
American Airlines 223
American Arbitration Association
(AAA)
employment arbitration  46-47,
85,108, 109, 114, 120, 126
Pennsylvania interest
arbitration 147-48, 150-51,
157
American Bar Association (ABA) 45,
46, 85
American Civil Liberties Union
(ACLU) 45, 46, 85, 107
American Eagle Airlines  xviii, 247,
253-55
Americans with Disabilities Act 64,
119
Ansonia Board of Education v.
Philbrook 131, 142
Apologies from grievants  xxii,
393-410
Arbitration
of employment disputes (see
Employment arbitration)
of labor-management disputes
(see Grievance arbitration;
Interest arbitration)
in public sector (see Public sector
interest arbitration)
Arbitration awards
Canadian railroad
industry 244-45
judicial review  74-75
Pennsylvania public sector
149-50, 158-60
rationales for awards xx, 335-46
U.S. railroad industry 241
Arbitration Committee (ABA) 85
Arbitration Fairness Act (AFA)
(proposed) 75,78, 90
invalidation of pre-dispute
arbitration agreements  Xiv,
54-56, 80-81

predicted outcomes  93-98

445
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Arbitration hearings
arbitrator attention to pre-hearing

matters xxii, 411-20
attendance by non-parties  354-55
parties responsible for costs 147
Pennsylvania public sector 148,

154, 157-58
streamlined procedures xii, 31-39

Arbitrators

authority 87
career reminiscences xxiii, 421-32
parties responsible for fees and
expenses 147,157
pre-hearing role xxii, 411-20
retention of jurisdiction 38
selection of 73, 85,99, 113,
117-18
site visits  353-b4, 356
Arizona State Bd. of Medical Examiners v.
Clark 323
Arthurs, Harry 210, 224, 231
Ashland Petroleum Co. 372

Association of Flight Attendants 223,
247

AT&T 412, 415, 417

Atlantic Southeast Airlines  387-88

At-will employment 99-100

Auto industry 340
B

Back pay
impact of delays in

determining  xvi, 185-88

Bairstow, Frances b5

Bales, Richard 42-43, 47-50, 114,
125, 126

Bargaining (see Collective bargaining)

Bargaining strength model of
negotiations  xxi, 359-65

Baroni, Barry  329-30

Barrett, Steven  xviii

Bellman, Howard 166

Berry v. Department of Social
Services 135-36

Bickner, Mei Liang  xvii

Bierig, Steven  xviii

Bifurcated hearings 36

Bingham, Lisa 109

Black’s Law Dictionary 233

ARBITRATION 2009

Blair, Tony 394
Bley v. Board of Dental Examiners
Bloch, Richard 2,9
Bolden v. Southeastern Pennsylvania
Transportation
Authority  305-07, 313, 314
Bona fide occupational
requirement (BFOR)
(see Accommodation of
employee disabilities;
Religious accommodation)
Boone, W. Daniel xxii
Bouchard, Lucien 5
Brennwald, James Q. xx
Breyer, Stephen 66, 292, 294-97
Briefs xiii, 36-38, 354
British Columbia Central Credit
Union 189-91, 201
British Columbia Ferry and Marine
Workers’” Union  199-202
British Columbia (Public Service Agency)
v. British Columbia Gov'’t
& Serv. Employees” Union
(Gooding) 279-80, 283-87,
289, 290
Brown, Howard 6, 423, 430-31
Browne v. Dunn 36
Bulletin boards xiv, 129-30, 140-41
Burke, Emily xvi
Burson v. Freeman 295
Butterkrust Bakeries v. Bakery,
Confectionary, & Tobacco
Workers  385-86

324

C

Calhoun, Jack 381
California 100, 119, 121, 173, 318
Cambridge Common 10-11
Canada
accommodation of employees with
disabilities xix, 264-267,
279-90
arbitration development, in
general 3-7,11-15
arbitrator authority 413
arbitrator’s career
reminiscences xxiii, 421-32
damage awards in lieu of
reinstatement xvi, 189-203
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due process in railroad
industry  xviii, 242-45
examination of witnesses 36-37
mediation-arbitration xvi, 209-14,
224-31
oral closing arguments 354
public nature of hearings 355
religious accommodation  xix,
257-78
timely presentation of
evidence 349
Canada Post Corp. and C.P.A.A.
(MacMillan) 280
Canada Safeway Ltd. v. Retail, Wholesale
and Department Store Union,
Local 454 267
Canadian Blood Services v. Hospital
Employees” Union
(Bagley) 197-98, 202
Canadian Charter of Rights and
Freedoms 259
Canadian Forest Products Ltd. and
PPWC, Local 25 201-02
Canadian Railway Office of
Arbitration (CROA)
242-45
Canvil, a Division of Mueller Canada
Ltd. v. International Assn
of Machinists and Aerospace
Workers, Lodge 1547 (Stone
Grievance) 193-97, 201, 202
Card check recognition 23, 24
Carr v. Woodbury County Juvenile
Detention Center 378
Carter, Don b
Case citations 38
Casey v. West Las Vegas School
District 298
Cassellholme Home for the Aged v. CUPE
Local 146 (Morabito)
196-97, 201, 203
Catalyst Paper Corp. (Crofton Div.) v.
PPWC Local 2 200-02
Central Alberta Dairy Pool v.
Alberta (Human Rights
Commission) 263
Central Hudson Gas & Elec. Corp.
v. Public Serv. Comm’n of

N.Y. 295

xviii,

447

Central Okanagan School District No. 23
v. Renaud 263, 264
Chambly v. Bergevin  257-58, 265,
267-72, 274-76
Chaney v. Suburban Bus Div. of
Regional Transportation
Authority 306-07
Chang, Louis 380
Chaumiere Retirement Residence 201
Christie, Innis v, 5—-6, 280-81
Ciambriello v. County of
Nassau  307-08
Circuit City 121
Circuit City Stores, Inc. v. Adams  xiii,
42, 61-64, 71
City of Boerne v. Flores 139
Civil Rights Act of 1964, Title VII
arbitration of statutory rights 9,
57-58, 102, 118, 310
filing periods 119
protected public employee
speech 300
religious accommodation  xiv,
130-33, 135, 136, 138,
140-42
Claim filing periods
118-20
Clark, Violet M. xii
Class arbitration 65-66, 72, 84, 99,
120-22
Clinton, Bill 140
Cole v. Burns Int’l Security Services 74,
114,116, 122
Collective bargaining
Iowa public sector 173
Pennsylvania public sector
146-47, 151, 154
Collective bargaining agreements
arbitration of first contracts 23,
25-27
public sector contract negotiations
(see Public sector interest
arbitration)
U.S. railroad industry 233-42
waiver of employee constitutional
and statutory rights  xx,
66-67, 303-14
Collins, James 331-32
Colvin, Alexander 106-09, 125

70, 84,
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Combined Federal
Campaign 140-41
Communications Workers
(CWA) 415
“Compelling government interest”
standard 133, 136, 139-42
Confidentality 73, 85, 355
Connecticut 320
Connick v. Myers  xix, 292, 295
Contracting out 8, 309, 337-38
Corbin, Arthur L.  116-17
Corrections officers 151-54
Cory (justice) 278
Cost-benefit model of mediation xxi,
359-65
Costs and fees
employment arbitration 71, 84,
86-88, 99, 113, 115-16,

122-23
litigation 100, 107
Court-appointed employees 151-54
Courtrelated employees 151-54

Craig, Larry 394

Crawford v. Metropolitan Government of
Nashville 300

Criminal convictions 375-80

Crotch, W. Walter 97

Culver, Chet 180-81

Customer relations 132, 133, 142

D

Damage awards
Canada, in lieu of
reinstatement xvi, 189-203
limitations, in employment
arbitration 72, 84
wrongful discharge 100
Daniel, William 326-27
Das, Shyam 2
Daugherty, Carol R. 239
Decision-making, and apologies from
grievants xxii, 393-410
Re DeHavilland Inc. and CAW-Canada,
Local 112 (Mayer) 191-96,
198, 202
Re Deigan 192, 194-95
de Klerk, FW. 394
Delta Air Lines, Inc. v. Air Line Pilots
Ass'm 385-86

ARBITRATION 2009

Devlin, Jane H. xxii
Dichter, Fredric 373-74
Dickens, Charles xiv, 52-54, 96-97
Disability discrimination (see
Accommodation of
employee disabilities)
Discipline and discharge
airline industry  250-52
apologies from grievants
393-410
Canadian railroad
industry 242-45
employee post-discharge
behavior xxii, 366-92
employer post-discharge
retaliation 382
ethical issues and due process
concerns 347-57
U.S. railroad industry 233-42
wrongful discharge claims 100
Discovery 34, 46, 59, 86, 89, 113, 402
Dishonesty 377-78, 387
Dolson, Bill v
Domestic violence 375-76
Douglas, William O. 76-77
Driscoll, Keith  331-32
Drug addiction
and duty to accommodate
280-81, 287
employee post-discharge
conduct 384, 388-91
Drug tests  305-07, 309, 314
Drug use (marijuana) 287, 378, 379,
382-83, 388
Due process 228
Canadian railroad
industry 242-45
constitutional and legal
requirements 233
drug tests 306
employment arbitration
improvements  xiii, 41-52
employment arbitration
issues  112-27
ethical issues xxi, 347-57
streamlined arbitration as not
precluding xii, 31-39
U.S. railroad industry  xvii, 233-42
Due Process Protocol for Consumer
Disputes 114

xxii,



ToricAaL INDEX 449

Due Process Protocol for Mediation
and Arbitration of
Statutory Disputes Arising
Out of the Employment
Relationship 54

components and standards 85-87,

112-14
fees and costs 122
limitations on remedies 124
selection of arbitrators 117-18
timely filing 118-19
update recommended  xiii, 41, 45,
46, 126
Dunlop Commission on the Future
of Worker-Management
Relations 22, 106, 112-13,
124
Duquesne Light Co. 372
Duty of fair representation (see Fair
representation duty)
Duty to accommodate
employee disabilities (see
Accommodation of
employee disabilities)
religious beliefs (see Religious
accommodation)
Dykes v. Southeastern Pennsylvania

Transportation Authority 306,

307
E

Easterbrook, Frank 124-25

Eastern Orthodox Christmas 273

Education (see Public school
employees)

Edwards, Harry 9

Edwards, John R.  xiii

EEOC v. Waffle House, Inc. 64-65, 73

Egan, Rory 11-12

Eisenberg, Theodore 109

Elections, and labor law
reform 19-29

Elkouri, Frank and Edna Asper 321

Ellis, Sharon Henderson  xiii, xxii

Employee benefits 264-67

Employee Free Choice Act
(proposed)  xii, 23-25, 160,
172, 181-83

Employee Retirement Income
Security Act (ERISA) 79,
91-92

Employment arbitration
AFA invalidation of pre-dispute
agreements  Xxiv, 52-56,
93-98
class action waivers 65-66, 72, 84,
120-22
court caseloads 90-93
court suits compared 106-12
due process improvements  xiii,
41-52
due process issues  85-87, 112-25
enforceability of
agreements 57-67,
114-17
fees and costs 71, 84, 86-88,
115-16, 122-23
inequality of bargaining
power 80-84
labor arbitration
comparisons 110-11
legal safeguards 68-75, 84-85
legal status  101-03
limitations on remedies 72, 84,
124-25
post-dispute and pre-
dispute agreements
compared 105-06, 113
procedural benefits  xiv, 99-106,
87-90, 125-27
public policy favoring
arbitration  75-80
selection of arbitrators 73, 85,
117-18
shortening of limitations
periods 70, 84, 118-20
unfair agreements 43-45
Employment at-will  99-100
Employment Dispute Services,
Inc. 44
Entrop v. Imperial Oil 286
Equal Employment Opportunity
Commission (EEOC)
310
arbitration as not undermining
enforcement authority 59,
64-65, 67, 73, 85, 102
caseload 108
case outcome comparisons 110
religious conflict and
discrimination 132, 136,
140, 143
waiver agreements 81, 83-84
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Establishment Clause 135-37
Estreicher, Samuel 110
Etherington, Brian = xix
Ethical issues, and due process xxi,
347-57
Evans (arbitrator) 329
Evidence
after-acquired evidence of pre-
discharge conduct 371
arbitration proceedings, in
general 402
Canadian railroad industry,
pre-disciplinary
hearings 243
employee post-discharge
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