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they are regularly scheduled to work, or otherwise fail to take seri-
ously their responsibilities to employers, who need to “keep the
trains running.” Employees win when they can prove inconsis-
tency or disparate treatment, or when an arbitrator is convinced
that fundamental issues of fairness are involved. This study’s most
interesting finding is that arbitrators frequently find fault—and
merit—with both sides, and issue split decisions that typically im-
pose a penalty on the worker but reduce the level of discipline pro-
posed by management. The high proportion of such cases (nearly
half) highlights that the lack of supports for working families in
the United States often places everyone—employees, employers,
and arbitrators—in situations where they have few good choices.
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The emergence of worklife conflict as a factor in labor discipline
cases is changing traditional notions of just cause. A few arbitra-
tors deem the consideration of family responsibilities in assessing
disciplinary action to be an “egalitarian social experiment” that
unnecessarily hampers an employer’s operations.' This is a static
and unfair view. As Professor Williams’ paper documents, this no-
tion is based on an outdated paradigm that arose when workers
were predominately male, and had a wife devoted to family de-
mands. Fairness requires evolution in the concept of just cause
so that contemporary legal and social ideas can be incorporated
into the standard. Thus, arbitrators must take into account the
changed circumstances of modern workers who increasingly lack
a familial safety net.

Many arbitrators recognize that the principle of fairness un-
derlying the general doctrine of just cause, by itself, authorizes
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the treatment of family responsibilities as mitigating factors for
discipline. For example, one arbitrator wrote, “It is fundamen-
tally unfair to discharge an employee for leaving work because
she was informed that her four-year-old daughter had fallen, was
injured, and was being taken to the Emergency Room.” That arbi-
trator said, “Fair-minded people would not disagree that she was
compelled to leave work. She had no reasonable choice in the
matter.”? Another arbitrator said, “No person should be forced
to choose between his children or his livelihood. Grievant was
between the proverbial rock and hard place. This is the classic
Hobson’s choice.” In another case, the arbitrator noted with re-
spect to family emergencies, “the family must come first, as most
employers would readily agree.”

Arbitrators may find support for consideration of worklife con-
flict in the explicit language of collective bargaining agreements.
A growing number of contracts contain provisions on childcare,
eldercare, flexible work schedules, and family leave.’

Case law also supports arbitral scrutiny of worklife conflicts. No
law, for example, specifically prohibits discrimination because of
family responsibilities or gender stereotyping. Nonetheless, courts
have relied on a variety of statutes in finding this type of discrimi-
nation to be impermissible. Legal support has been found in Title
VII disparate impact and constructive discharge doctrines, hostile
environment and retaliation law, the Equal Pay Act, the Family
Medical Leave Act, the Americans with Disabilities Act, and the
constitutional Equal Protection and Due Process guarantees en-
forceable through Section 1983. The National Labor Relations
Board has also recognized the new social reality of worklife con-
flict. In a case of a union activist assigned to a shift that was incom-
patible with her childcare arrangements, the Board found that
requiring the employee to choose between working and caring for
her children was sufficiently burdensome to support a finding of
constructive discharge.’

This rapidly evolving law of the shop demonstrates that consid-
eration of worklife factors is an idea whose time has come in labor
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arbitration, and cannot be written off as a grand social experi-
ment. This does not mean that whenever a work/family conflict
arises, the employer’s interests and needs must be subordinated
to the employee’s family responsibilities. Employees need to act
responsibly and be resourceful in taking care of family duties in a
way that is designed not to conflict with work obligations.

Arbitration cases described in recent studies like that of Pro-
fessor Williams’ highlight some of the challenging and unsettled
questions still facing arbitrators.” Arbitrators will need to deter-
mine the type of activities and circumstances that mitigate or
excuse a refusal to meet the employee’s staffing requirements.
Even the definition of what constitutes a “family” has not been
fully explored. Although responsibilities relating to the care of
minor children, disabled family members, and elderly parents
clearly warrant protection, questions remain when the conflict
stems from care for an adopted child,® a live-in girlfriend® or a
boyfriend’s children and parents.

Another open question concerns whether the nature of the
employer’s operation changes the analysis. In a few cases, where
staffing shortages have significant consequences, the employer’s
needs have trumped family care responsibilities. For example, an
arbitrator found a police officer’s inability to make childcare ar-
rangements at the last minute was no excuse because he worked
for a paramilitary organization. The arbitrator commented, “the
Department must not make accommodations for the Grievant.
[Instead, the] Grievant must conform to the Police Department’s
contractually proper rules, regulations, and command structure.”
An airline case used a similar analysis. ' There, the arbitrator up-
held the discipline of a flight attendant who refused to extend her
trip for an extra leg because of health and childcare issues. In rul-
ing, the arbitrator noted the importance of maintaining the integ-
rity of an airline schedule, and wrote, “Flight crews are required to
have flexible personal schedules in order to accommodate their
employers’ requirements.”

How the nature or frequency of the family activities impacts
the just cause analysis is another unsettled area. One-time medi-
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cal emergencies, where the employee has no alternative but to
leave work, mitigate most disciplinary actions. But, little has been
written on the treatment of scheduled obligations for medical or
psychological care or school events.

Another area where existing cases do not provide clarity in-
volves the appropriate comparison group for determining fair
treatment. Arbitrators may be confronted with arguments that
employees with worklife conflicts should be compared with em-
ployees with other types of emergencies, employees with generic
attendance problems, employees with legitimate medical excuses,
employees with drug and alcohol problems, employees with long-
term health issues, or disabled employees. The choice of compar-
ator can have a substantial impact on the construct the arbitrator
applies in balancing the parties’ interests.

For example, if the employer provides support for drug and
alcohol treatment, psychological counseling, and other types of
assistance, arbitrators may find that the employer is also obligated
to offer help in a work-family conflict. In one case, an employer
argued that the grievant should have used the emergency services
of the employee assistance program to find a babysitter. Unfortu-
nately, the arbitrator found emergency babysitting assistance was
not actually available through the program.' In another case, the
arbitrator indicated that the employer should have engaged in
an interactive dialogue with an employee who could not come
to work because her regular and backup childcare arrangements
fell through. The arbitrator noted that the supervisor, “never ex-
plored the problem with the Grievant, made any suggestions to
her, or indicated that she might be of help.” He also wrote that,
“...the failure to explore the problem and discuss possible op-
tions is as much the fault [of management as the Grievant].”"?

Finally, arbitrators will need to be creative in crafting remedies
for worklife grievances to ensure that they are implementable, pre-
vent future problems, and are fair to everyone in the workplace.
Obvious remedies may not be enough. For example, the National
Labor Relations Board noted that allowing an employee to trade
night shifts for day shifts to address a repeating work/family con-
flict may be just a “hollow gesture” because of the unwillingness
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of day shift employees to give up their assignments on a regular
basis.'*

Some cases offer examples of creative and workable solutions.
In one, the arbitrator ordered a last-chance probationary period
for the worker to address a childcare problem and improve her
attendance.”® In another case, the arbitrator conditioned the
grievant’s receipt of lost wages on the submission of a plan propos-
ing how he would work overtime in a manner consistent with his
wife’s medical condition.!® In a third case, the arbitrator ordered
an employee who was not available for emergency overtime due
to a childcare problem to provide three occasions during the next
month when she would be available for overtime assignment. The
arbitrator based the number of overtime commitments required
on the average amount of monthly overtime worked by unit em-
ployees."”

In the recent past, arbitrators adapted their understanding of
just cause to account for changing social norms when deciding sex
harassment, drug and alcohol abuse, and disability grievances. As
demonstrated by Professor Williams, worklife grievances require
a similar rethinking. This is the nature of the evolving concept of
just cause. As one treatise noted:

It should be clear by now that arbitrators did not sit down together
in the dim past and agree upon the principles of just cause. Rather,
arbitrators build upon what other arbitrators said in their opinions,
developing principles of just cause by accretion. Over time, as societal
notions of fairness changed, the outer contours of just cause changed
while the basic principles became more solidified.™

The time is ripe for a similar evolution in the just cause analysis
of worklife disciplinary cases.
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