ApPPENDIX B

SIGNIFICANT DEVELOPMENTS IN PUBLIC
EMPLOYMENT DISPUTES SETTLEMENT
DURING 1980*

PauL Prasow**

This report covers significant developments for 1980—in-
cluding statutory, judicial, and related activity—in public-
employment disputes settlement at federal, state, and local lev-
els. It begins, in Section I, with a state-by-state summary of
legislation enacted during the year. Section II includes a sum-
mary of the year’s experience of the Federal Labor Relations
Authority and the Federal Service Impasses Panel as well as
some key court cases involving the Postal Service. Section III
deals with public-sector dispute resolution in Canada, and.the
report concludes with Section IV, covering judicial and related
developments.

As has been the trend in recent years, relatively few states
enacted labor legislation affecting the public sector. Most new
laws covered arbitration and impasse resolution procedures.
New interest arbitration provisions were adopted in three states
and the District of Columbia.

In a continuation of the ‘“Proposition 13" movement to place
taxing limits on government, voters in Massachusetts approved
a referendum limiting property taxes to 2.5 percent of full mar-
ket value, limiting tax increases to 2.5 percent, reducing excise
taxes on automobiles, and permitting renters to deduct half
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their rent from their state income tax. These provisions in them-
selves are bound to have a profound effect on public-sector
labor relations through layoffs and reductions in service.

The year 1980 also saw voters in six states—Arizona, Oregon,
Nevada, South Dakota, Utah, and Michigan—turn down propos-
als to reduce taxes. However, by most predictions the eighties
are likely to be difficult for labor-management relations. Against
a backdrop of proposed federal budget and tax cuts and con-
tinuing double-digit inflation, there will be increasing confron-
tations over how the smaller pie is to be divided.

I. State Labor Legislation Enacted in 1980!

The year was a light one for state labor legisiation, with some
legislatures not meeting at all or only for brief sessions.2 Twelve
states enacted new legislation or amended existing labor rela-
tions laws affecting public employees; most of this legislation
was concerned with arbitration and impasse resolution proce-
dures.

Minnesota adopted a law granting state, local, and teaching
employees the right to strike on 60 days’ notice in the absence
of an agreement or an arbitration award. The right to strike is
not extended to ‘“essential employees’—police, firefighters,
correctional institution guards, and nurses providing direct
care. Hawan expanded the definition of *‘strike” to include sym-
pathy strikes by public employees in support of other striking
employees.

Two states—California and New Jersey—enacted laws that
permitted organizational security agreements that would re-
quire employees to join an organization that was the employees’
exclusive representative or pay that organization a service fee.
The New Jersey law also established procedures for the rebate
of pro rata share expenditures to nonmember employees.

Nine states modified existing bargaining laws affecting
teacher labor relations. Instead of making major revisions to
narrow the provisions of such laws, most state legislatures con-
centrated on ways to enforce statutory strike penalties without

IReprinted in part, by special permission, from Labor Relations Reporter, © copy-
right 1981 by The Bureau of National Affairs, Inc. See also 104 Monthly Labor Review
2%—34 (January 1981).

2L egislatures in Arkansas, Montana, Nevada, North Dakota, and Texas did not meet,
while Missouri, New Hampshire, New Mexico, and Utah had abbreviated sessions that
enacted no significant labor legislation.
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interfering with dispute settlement machinery. The Kansas bar-
gaining law, for example, was revised to provide for mediation
and fact-finding of issues at impasse and to allow fact-finders to
recommend settlement terms independently rather than limit-
ing them to the “last best offer.”” The number of items on which
teacher associations may negotiate with local school boards also
was expanded to include supplemental contracts.

Compulsory retirement based solely upon age, a subject that
has received considerable legislative attention at both the fed-
eral and state levels in recent years, received less attention dur-
ing 1980. The mandatory retirement age was raised to 70 for
public employees in Mississippi and for state employees and
teachers in Virginia. Arizona and Tennessee enacted laws ban-
ning age-based employment discrimination against persons
ages 40 to 70, and Kentucky raised the retirement-age upper
limit from 65 to 70.

In legislation that affected private-sector industrial relations
primarily, Michigan, Ohio, and Wisconsin prohibited the award-
ing of state contracts to persons or firms found to be in violation
of the National Labor Relations Act. Connecticut passed a simi-
lar law in 1979. In addition, the use of strike breakers was
“barred” in Wisconsin; in Oklahoma, prison inmates on work-
release programs are not to report for work if a strike occurs and
may not be used to replace strikers.

No new states ratified the proposed Equal Rights Amendment
to the U.S. Constitution during 1980. In order that it be
adopted, three additional states must approve it by June 30,
1982.

Arizona

The legislature enacted a law extending the terms of office of
Employment Relations Board members until July 1, 1982.

California

The number of members of the Public Employment Relations
Board (PERB) was increased from three to five. The new law
also specifies that a board member is not precluded from par-
ticipating in any case pending before the Board, and it transfers
the responsibility for appointing the PERB executive director
from the chairperson to the Board. Another amendment em-
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powers the governor to appoint, upon the Board’s recommen-
dation, a general counsel to the PERB, to serve at its pleasure.
An amendment to the law on public school employer-
employee relations directs the Board to respond within 10
days to any inquiry from a party who has petitioned for ex-
traordinary relief. In its response the Board must explain why
it had not sought court enforcement of its final decision or
order. The Board must seek such enforcement upon request
and must file in a court the records of the Board proceeding
and evidence disclosing a party’s failure to comply with the
Board’s decision and order.

A new statute permits union security agreements between
classified employees in public schools and their employers. As
a condition of employment, these employees are required either
to join the organization that is the exclusive representative of
the employees or to pay that organization a service fee. Govern-
ing boards of school districts are authorized to check off union
dues from salaries of classified employees. Employees who are
not union members may pay service fees directly to the exclusive
representative union in lieu of the salary deductions. The law
states that public school employees who are members of a reli-
gious body that objects to supporting employee organizations
are not required to join, maintain membership in, or financaially
support any such organization as a condition of employment. An
employee, however, may be required to pay amounts equal to
the agency fee to a nonreligious, nonlabor organization’s chari-
table fund exempt under federal income tax regulations. The
new law also permits employee organizations to charge a public
school employee for the costs incurred in the resolution of any
grievance arising from representation where the resolution of
that grievance is requested by the employee.

The public school Employer-Employee Relations Act was
amended to permit parties at impasse after mediation to agree
mutually upon a person who is to serve as chairperson of a
fact-finding panel. Previously, the PERB selected the chairper-
son and bore his or her costs. Under the new law, fees and
expenses for the chairperson’s services are borne equally by the
parties.

Another statute authorizes the board of directors of fire pro-
tection districts in counties where the district board is composed
of the county board of supervisors to call a referendum on
whether or not district boards may provide for a system of bind-
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ing arbitration for the resolution of impasses in employee-
employer relations.

Connecticut

Claims that an issue is not a proper subject for arbitration
cannot be reviewed by an arbitration panel unless the party
making a claim gives at least 10 days’ written notice to the
opposing party and to the arbitration panel chairperson. A claim
may be heard, however, if there is reasonable cause as to why
a notice was not given.

A new law provides that employment contracts of a teacher
who has served continuously for four years may be terminated
at any time if that position is filled by another teacher and if no
other position exists to which he or she may be appointed. If
qualified, this teacher shall be appointed to a position held by
a teacher who has not completed three years of continuous
employment. Determination of employment contract termina-
tion is made in accordance with a layoff procedure agreed upon
by the local or regional board of education or, in the absence
of an agreement, with the written policy of a local or regional
board of education. The law, however, does not prohibit a local
or regional board of education from entering into an agreement
with an exclusive employee representative on matters involving
teacher recall. The law also specifies that a board of education,
prior to contract termination, is required to give an affected
teacher a written notice of termination.

The Connecticut labor relations law was amended to prohibit
employers, employees, their agents, and their representatives
from recording a conversation or discussion pertaining to em-
ployment contract negotiations between the parties to those
negotiations by means of any instrument, device, or equipment
without the consent of both parties.

District of Columbia

New provisions covering most aspects of the management-
labor relationship of the District of Columbia and its employees
were incorporated into the D.C. Government Merit Personnel
Act by a new law that went into effect on April 4, 1980. Under
this law, the Board of Labor Relations is replaced by the Public
Employee Relations Board (PERB), authorized to resolve unit-
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determination and representation issues, to certify and decertify
bargaining representatives, to conduct elections, to determine
and decide unfair labor practice allegations and order remedies,
to determine and decide scope-of-bargaining disputes, and to
resolve bargaining impasses through fact-finding, mediation,
and binding arbitration. The law empowers the PERB to retain
its own legal counsel and to order remedies of back pay, and it
provides for judicial review and enforcement of PERB decisions.
The new law includes compensation in the list of bargainable
items and extends organization and negotiation rights to public
school supervisors.

Florida

Several changes were made in the public employee collective
bargaining law. Local commissions established pursuant to lo-
cal-option collective bargaining provisions now include a repre-
sentative of employers and a representative of employees or
employee organizations. Any other appointees, including alter-
nates, are to be persons who, in their previous vocation, employ-
ment, or affiliation, are not or have not been classified as repre-
sentatives of employers, employees, or employee organizations.
The chairperson and members of local commissions are ap-
pointed for four-year staggered terms and may not be employed
by, or hold any commission with, any state governmental unit or
any employee organization while serving on the commission.

Another amendment reversed procedures for impasse resolu-
tion. A special master now is required to transmit the recom-
mended decision to the Public Employee Relations Commission
(PERC) and to the representative of each party by registered
mail within 15 days after the close of a hearing on a dispute. The
recommendations are to be discussed by both parties. Each
recommendation shall be deemed approved by both parties un-
less specifically rejected by either party by a written notice filed
with the PERC within 20 calendar days after recommendations
have been received. The notice must include a statement of the
reason for each rejection.

Hawan

An amendment to Hawaii’s collective bargaining law focused
on strikes. “‘Strike”” was redefined to include sympathy strikes by
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public employees in support of other groups of striking public
employees. The amended law also prohibits “essential em-
ployees” from striking. Under the law, an “essential employee”
1s one who is designated by a public employer to fill an “essential
position.” An “‘essential position” is defined as one designated
by the Public Employment Relations Board (PERB) as necessary
to avoid an imminent or present danger to public health or
safety. The law also empowers public employers to petition the
PERB for an investigation of a strike or threat of a strike. Upon
a finding that a strike constitutes a present danger to public
health or safety, the PERB now is directed to designate which
employees are “essential,” to establish requirements to elimi-
nate the danger, and to require the essential employees to con-
tact their public employers for work assignments. The new law
grants the affected public employer the power to petition a state
circuit court for relief where the violations of the strike prohibi-
tions are confirmed by the PERB, but it prohibits jury trial for
these violations.

Kansas

Several changes were made in the law governing collective
bargaining for the professional employees of Kansas schools.
The list of negotiable items was expanded to include supple-
mental contracts covering extracurricular activities, employee
grievances, extended and sabbatical leaves, probationary peri-
ods, evaluation procedures, dues checkoff, use of school facili-
ties for association meetings, use of a school mail service, and
reasonable leaves for organizing activities.

The law, as revised, now includes impasse resolution proce-
dures providing for mediation and fact-finding. The revisions
eliminated the provision which had required fact-finders to
choose between the “last best offer”” made by a school board or
by an employee organization and to recommend adoption of
one offer or the other. The law now allows fact-finders to make
independent recommendations on each of the issues at impasse.
Another change in the law shortened the period for negotiating
a new contract to two months, and the deadline for serving
notice to negotiate new items or to amend an existing contract
was changed from September 1 to February 1 of each year. The
law now provides that if agreement on a new contract is not
reached by June 1, an impasse is automatically declared and the
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machinery to resolve differences goes into effect without the
need for a court to declare that an impasse exists. The responsi-
bility for the determination and declaration of an impasse was
transferred from the district courts to the secretary of human
resources, as was the authority to rule on alleged commissions
of prohibited practices by either party.

Kentucky

Terms of office for members of the Labor-Management Ad-
visory Council were changed under a new law. Two labor and
two management members now are to be appointed for terms
of one to four years. Appointments are to be made by the gover-
nor 30 days after the expiration of the term of any member.

Lowisiana

A concurrent resolution requested that the joint legislature
committee study of public-sector employer-employee relations,
begun in 1979, be extended. The committee 1s to study related
issues, including collective bargaining and strikes, and report its
findings and proposals to the legislature 30 days prior to the
beginning of the 1981 regular session.

Massachusetts

Elected officers of the Professional Firefighters of Massachu-
setts, if on duty, are to be given leave by the municipal employer
for regularly scheduled work hours spent on union business.
The chairperson of the Board of Conciliation and Arbitration
may now appoint a nonmember to act as a temporary neutral
member of the board, or to act as the single arbitrator with full
powers of the board in the arbitration of a grievance arising
under a public or private collective bargaining agreement.

Michigan

A new statute permits compulsory arbitration of labor dis-
putes involving state police troopers and sergeants and provides
procedures for the selection of arbitration panel members, hear-
ings, and the enforcement and review of arbitration panel or-
ders.
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The name of the Department of Personnel was changed to the
Department of Employee Relations. The new department is or-
ganized into the Division of Personnel and the Division of Labor
Relations, the latter being responsible for negotiating and ad-
ministering state employee collective bargaining agreements.

Under provisions of the law amended in 1973, public em-
ployees could strike only if their employer either refused to
submit a bargaining impasse to arbitration or refused to imple-
ment an arbitrator’s award; in teacher disputes, only school
boards could decide whether arbitration could be used. The new
law expands the right to strike for all state, local, and teaching
employees except for those designated as “essential’—police,
firefighters, nurses providing direct patient care, and institution
guards.

The right to strike is granted 60 days (including 30 days after
contract expiration) after mediation if either party rejects arbi-
tration or, if arbitration is not requested, after an additional 45
days so long as a further 10 days’ notice is given and the contract
has expired.

New fersey

An amendment to the New Jersey Employer-Employee Rela-
tions Act permits public employers and their employees to ne-
gotiate agency shop agreements requiring nonmembers to pay
the representative union a fee for services rendered in lieu of
membership dues. Under the amended law, the agency shop fee
cannot exceed 85 percent of regular membership dues, fees, and
assessments paid by union members. Public employees who pay
representation fees may demand and receive a return of any part
of the fee paid that represented pro rata shares of expenditures
by the union for partisan political or ideological activities or for
causes only incidentally related to terms and conditions of em-
ployment, or that were applied toward costs of benefits available
only to union members. Pro rata share refunds do not apply to
lobbying costs incurred in promoting policy goals in collective
negotiations and contract administration or in securing advan-
tages in employees’ wages, hours of work, and conditions of
employment in addition to those secured through collective
negotiations with the public employer. Negotiated agreements
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on payroll deduction of representation fees may be made only
if membership in the majority representative organization is
available equally to all employees in the unit.

The new law also established a three-member board com-
prised of a public employer representative, a public employee
organization representative, and an impartial public member
who serves as chairperson in hearing and deciding issues on pro
rata share challenges. Representation fees are to be paid to the
majority representative organization during the term of the
negotiated collective agreement affecting nonmember em-
ployees.

Under the amendment, public employers or public employee
organizations may not discriminate between nonmembers who
pay representation fees and members who pay regular member-
ship dues.

New York

Although there was no significant public-sector labor legisla-
tion enacted in New York State, 13 amendments to the New
York City Collective Bargaining Law were passed by the New
York City Council and signed by the Mayor in 1980. These
include a provision adding agency-shop deductions to the list of
matters constituting-mandatory subjects of bargaining, a provi-
sion defining more precisely the period of negotiation during
which the parties are prohibited from taking any unilateral ac-
tions which would disturb the status quo or otherwise disrupt
the bargaining process, and a provision to clarify the nature and
effect of an impasse panel report which is accepted by the parties
or rejected by either or both parties but not timely appealed.
The latter amendment also redefines the scope of review by the
Board of Collective Bargaining of impasse panel reports to pro-
vide explicitly for consideration of the conformity of such re-
ports with applicable laws and regulations.

Rhode Island

Casual and seasonal state employees are excluded from cover-
age under the law giving state employees the right to organize
and bargain collectively. Another revision of the Rhode Island
Labor Relations Act requires that notice of a motion to vacate,
modify, or correct an arbitration award be served upon an ad-
verse party or his attorney within one month, rather than three
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months, after the award is filed or delivered and before the
award 1s confirmed.

South Carolina

The South Carolina legislature approved a law directing the
Commission on Higher Education to establish grievance proce-
dures for employees and faculty members of state-funded post-
secondary educational institutions. Procedures must provide a
hearing process for an aggrieved employee which allows him or
her the right to representation by counsel. Grievance proce-
dures must also include the right to appeal decisions to the
institution’s governing board or a committee designated by the
board. Issues subject to the grievance procedure include dis-
crimination in compensation, promotion, and work assignment.
Dismissal of tenured or other permanent employees and dismis-
sal prior to the end of an employment contract shall be only for
cause and are to be considered by the grievance procedure.

Vermont

Revised rules governing grievances, promotions, transfers,
internal affairs, and disciplinary procedures are to be estab-
lished by the Commissioner of Public Safety under legislature-
established guidelines. A State Police Advisory Commission was
established to review the rules and to act as an adviser to the
Commissioner.

Virgin Islands

A Public Employee Labor Relations Law was enacted, grant-
ing public employees the right to form and join unions and to
bargain collectively. The law defines unfair labor practices and
provides for binding arbitration and a limited right to strike. An
Office of Collective Bargaining was created in the Office of the
Governor, with responsibility to represent the executive branch
and negotiate on its behalf.

Wisconsin
Public- and private-sector employees have the right to inspect

and make corrections in their personnel files and medical rec- -
ords at least twice a year, or as provided in a collective bargain-
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ing agreement. An employee may also authorize a union repre-
sentative to inspect the records when a grievance is pending.
Certain records are excluded, such as letters of reference, rec-
ords relating to a criminal investigation, management planning
records, and portions of test documents.

I1. Federal-Sector Developments
New Legislation

A significant major development in the federal labor-manage-
ment relations sector for 1980 was the passage of the Foreign
Service Act of 1980 (Public Law 96-445). Chapter 10 of this act
supersedes Executive Order 11636 which had governed labor-
management relations in most of the Foreign Service since
1971. The act now governs the labor-management relations for
approximately 14,500 Foreign Service employees at the Depart-
ment of State, the International Communications Agency, the
U.S. International Development Cooperation Agency, the De-
partment of Agriculture, and the Department of Commerce.

The new Foreign Service Labor Relations Board was estab-
lished to administer the provisions of Chapter 10 of the act. The
chairman of the Federal Labor Relations Authority also serves
as chairman of the Board pursuant to the act. Similarly, the
general counsel of the Authority also serves as general counsel
of the Board.

The Board’s functions include supervising or conducting rep-
resentation elections; resolving unfair labor practice com-
plaints; resolving issues related to the obligation to bargain in
good faith; resolving certain disputes concerning the effect, in-
terpretation, or a claim of breach of a collective bargaining
agreement; and taking other actions necessary to administer the
act effectively.

Another significant development in the federal labor-manage-
ment relations sector was the passage of the General Accounting
Office Personnel Act of 1980 (Public Law 96-191) which re-
sulted in the establishment of the General Accounting Office
Personnel Appeals Board. This board was created by Congress
to give the Government Accounting Ofhce (GAO) full control
over its internal personnel and labor relations systems.

The GAOQO, a legislative branch agency, serves as Congress’s
“watchdog” to see that executive agencies are spending appro-
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priated funds in the manner intended by Congress. The GAO
personnel legislation removes GAO from the jurisdiction of the
Merit Systems Protection Board, the Office of Personnel Man-
agement, and other agencies which regulate personnel and
labor relations matters in the executive branch.

The Comptroller General of the United States has appointed
the five members of the board. Matters to be considered and
decided by the board include adverse action appeals, prohibited
personnel practices, Hatch Act questions, determinations of
bargaining units, oversight of representation elections, unfair
labor practice charges, and equal employment opportunity mat-
ters. The general counsel of the board will investigate allega-
tions of prohibited personnel practices and political activities
and all matters under the jurisdiction of the board, if so re-
quested. The act further provides for judicial review of board
decisions.

As part of the Panama Canal Act of 1979, Title VII of the Civil
Service Reform Act was made applicable to employees of the
Panama Canal Commission. Therefore, there still remains
American jurisdiction over foreign nationals working and resid-
ing outside of the United States.

Federal Labor Relations Authority’

The Federal Labor Relations Authority is concerned with four
major substantive areas: representation and certification of bar-
gaining units, determination of scope of bargaining questions,
unfair labor practice determinations, and review of arbitration
awards.

During 1980, 5,570 cases were filed in the regional offices of
the Authority. Of these, 4,955 were unfair labor practice charges
and 615 were representation petitions. Approximately 700 cases
were filed or appealed to the Authority for final disposition
during 1980. Of particular interest, new filings of exceptions to
arbitrators’ awards climbed to 102 cases from fiscal 1979’s 44
cases. The Office of Administrative Law Judges received 1,093
cases in 1980, more than four and one-half times the 238 cases
reaching the office in fiscal year 1979.

3For a more complete discussion of the functions of the Federal Labor Relations
Authority and the Federal Service Impasses Panel, se¢ the 1978 and 1979 reports of the
Committee on Public Employment Disputes Settlement, Waiter J. Gershenfeld, Chair-
person.
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The rest of this discussion will focus on the Authority’s role
in reviewing arbitration awards. In the federal sector, the use of
arbitration has expanded greatly and will continue to do so in
the future. Section 7121 of the statute provides that every collec-
tive bargaining agreement must have a grievance procedure
which terminates in final and binding arbitration. Under certain
conditions the Authority can review exceptions to arbitrators’
awards. This review is restricted and does not call for a retrial
on the merits.

In reviewing exceptions to an arbitrator’s award, the Author-
ity considers two basic statutory guidelines. The first of these is
that the award is not contrary to laws, rules, or regulations.
When considering laws, rules, and regulations, the Authority
will seek interpretation of the rules and regulations from the
issuing agency where appropriate.

The agency’s interpretation, however, is not uniformly util-
ized. In one case an employee who was denied a promotion filed
a grievance claiming a violation of the collective bargaining
agreement. The arbitrator held that a violation had occurred
and awarded a promotion retroactively with back pay. In consid-
ering the agency’s exceptions, the Authority interpreted the
rules and regulations without referral to the agency and sus-
tained the award by ruling that it was not contrary to the Federal
Personnel Manual and the Back Pay Act.4

On the other hand, in another decision the Authority re-
quested an advisory opinion from the Office of Personnel Man-
agement concerning its interpretation of the Federal Personnel
Manual provisions regarding an arbitrator’s award.5> The Au-
thority determines what action to take on a case-by-case basis.

The second area for Authority consideration of arbitration
exceptions is Section 7122(a)(2) which states that the Authority,
upon review, may find an award deficient on grounds similar to
those applied by federal courts in private-sector labor-manage-
ment relations. By interpretation and case law, this would in-
volve situations where an arbitrator exceeds his or her authority,
or issues an award that does not draw its essence from the
collective bargaining agreement, or is based on a nonfact. In
several decisions the Authority has applied this doctrine. For
example, in the decision of Overseas Education Association and Office

*Veterans Administration Hospital and AFGE Local 2201, 4 FLRA 57 (1980).
5U.S. Department of Commerce, National Bureau of Standards. Washington, D.C. and AFGE
Local 2186, 3 FLRA 98 (1980).
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of Dependent Schools, Dept. of Defense,8 the Authority overturned
the arbitrator’s award as not drawing its essence from the collec-
tive bargaining agreement.

In another case the arbitrator stated that since Section
7106(a), the management rights provision, pertained to the as-
signment of work, it was under the substantive jurisdiction of
management and was not a procedural situation subject to
grievance. The Authority remanded the case, stating that the
merits are reachable but the clause could impact on the reme-
dies available.”

The statutory provisions appear to bar direct appellate court
review of the Authority determinations in arbitration cases ex-
cept where the basis of the dispute involved could have been an
unfair labor practice. The one decision which was taken to the
appellate courts dealt with a situation in which the agency had
disciplined an employee who was also a union activist. The
arbitrator sustained the discipline for five incidents of miscon-
duct under the “‘just cause” language of the bargaining agree-
ment, even though the agency’s action taken against the grievant
was, 1n part, because of union activity.8 Since the genesis of this
case is an unfair labor practice, judicial review is authorized
under Section 7123(a)(1).

Federal Service Impasses Panel
Cases

Requests Received and Cases Closed. At the start of the fiscal year,
44 cases were pending before the Federal Service Impasses
Panel. It received 123 requests for assistance during the year, a
rate of filing essentially unchanged from the previous reporting
period. The number of filings represents a very small propor-
tion (15 percent) of the approximately 800 sets of negotiations
which take place in the federal sector each year.

A record 132 cases were closed during the year. Most of these
disputes occurred at the end of the contract, but a few arose
during the term of the agreement as the result of reopener pro-
visions of employer-proposed changes in working conditions.

54 FLRA 17 (1980).

"The Marine Corps Logistics Support Base, Pacific, Barstow, Calif. and AFGE Local 1482, 3
FLRA 61 (1980).

8Federal Correctional Institution and AFGE Local 1286, 3 FLRA 111 (1980).
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The Panel declined to assert jurisdiction in 27 percent of
closed cases. In most instances the parties had failed to devote
sufficient time and effort to negotiations and were directed to
resume bargaining with mediation assistance, as necessary. In
other cases jurisdiction was not asserted mainly because an
agency had raised a question concerning its obligation to bar-
gain with respect to union proposals. Such questions may be
referred to the Authority for resolution.

Twenty-five percent of the requests for assistance were with-
drawn. In most instances, the parties either reached agreement
after assistance was sought or agreed to resume negotiations. In
some cases—often at the urging of the Panel’s staff—the agency
and labor organization arranged for assistance from higher level
persons within their organizations or from an FMCS representa-
tive.

Twelve percent of the closed cases were settled by the parties,
often with the assistance of a fact-finder, prior to the issuance
of formal recommendations or a decision. This represents a
slight decline from the previous year. The percentage of settle-
ments based upon post-fact-finding recommendations, how-
ever, was essentially unchanged (4 percent).

The number of Decisions and Orders 1ssued by the Panel repre-
sents 27 percent of the cases closed during the year. Although
this figure is small, whether considered in isolation or in the
context of the potential number of impasses in the federal sec-
tor, it is a sizable increase over fiscal year 1979 when the figure
was only 13 percent. This may be explained by the rising num-
ber and complexity of issues in cases brought to the Panel and
the interest of the parties and the Panel in quick resolution of
some disputes. In addition, budgetary constraints on the Panel
often precluded the use of fact-finding hearings and associated
opportunities for informal settlements, necessitating decisions
based solely on written submissions from the parties. There was
a related increase in the use of final-offer selection procedures,
either on an issue-by-issue or package basis.

For the first time 1n its history, the Panel ordered the parties
in one dispute to use an outside arbitrator for a final and binding
decision. A similar procedure was recommended in two other
cases. The parties in two impasses adopted such a procedure
after their request for the Panel’s approval was granted.

Examples of Different Procedures Utilized. The Panel continued to
use a wide variety of dispute-resolution techniques. Consistent
with its broad statutory mandate, it based the selection on such



APPENDIX B 333

factors as sound collective bargaining principles, the complexity
of the dispute, the preferences of the parties, and its budget. An
underlying consideration, however, was the Panel’s determina-
tion to remain flexible and unpredictable in the implementation
of these procedures. The panel directed that a fact-finding hear-
ing be conducted in 21 disputes, to be followed by whatever
action the Panel deemed appropriate. The same kind of uncer-
tainty was present in 15 cases where written submissions were
received. In another 15 cases written submissions were to be
followed by a final-offer selection procedure. Some examples of
a few of these procedures follow:

Decline to assert jurisdiction: The Panel may decline to assert
Jurisdiction if the parties have not exhausted voluntary efforts to
reach agreement or for other good cause such as the existence
of a threshold question concerning a party’s obligation to bar-
gain over a proposal. In Naval Air Engineer Center, Panel Release
No. 155, the employer filed a request for assistance, listing nine
issues at impasse. The Panel’s investigation revealed that two
issues were pending before the Authority as negotiability ap-
peals and that the parties had resumed bargaining after the filing
of the request. The Panel declined to assert jurisdiction.

Panel recommendations following fact-finding: In Federal En-
ergy Regulatory Commission, Panel Release No. 135, the parties
were deadlocked over the employer’s proposal to exclude EEO
complaints from the grievance and arbitration procedures. After
a fact-finding hearing and receipt of the fact-finder’s report, the
Panel issued a Report and Recommendation in which it concluded
in the circumstances of this case that employees should have the
option of choosing either the negotiated grievance procedure or
the statutory system for the resolution of EEO complaints. Addi-
tionally, the Panel found that further negotiations were neces-
sary for the parties to reach agreement on a procedure encom-
passing adequate time for the investigation and informal
resolution of EEO complaints prior to the institution of formal
procedures. Both parties accepted the recommendation.

Decision and Order based upon written submissions: In Fed-
eral Trade Commission, Panel Release No. 152, the union, which
represented approximately 30 persons in the employer’s Boston
regional office, filed a request for assistance on 14 issues, includ-
ing the status of nonveteran attorneys. This request was con-
solidated with a second union request to resolve an impasse
concerning the impact and implementation of performance
standards. After receipt of the parties’ written submissions, the
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Panel ordered the employer to grant both veteran and nonvet-
eran attorneys access to the grievance and arbitration proce-
dures on the same basis as other members of the bargaining
unit. Since the parties agreed that this was the key issue, they
were directed to resume bargaining on the other issues and
notify the Panel of the results within 30 days. The parties subse-
quently notified the Panel that an agreement had been consum-
mated.

Final-offer selection based upon written submissions: The
union, representing some 70,000 employees, requested the
Panel to break a deadlock over the composition of the ranking
panel for the Management/Technical Intern Program in Air
Force Logistics Command, Panel Release No. 151. The union pro-
posed to designate one nonvoting observer to participate in
panel discussions and file written comments, whereas the em-
ployer proposed that only management officials of GS-14 or
equivalent grade be panel participants. Using a final-offer selec-
tion procedure, the Panel ordered the parties to adopt the
union’s proposal.

Approval of arbitration: Negotiating a new contract for ap-
proximately 6,500 employees, the parties in Department of Labor,
Panel Release No. 150, were unable to reach agreement on 23
issues, ncluding performance evaluation, disciplinary action,
and adverse action. They jointly requested the Panel to autho-
rize use of outside arbitration to resolve the dispute. The Panel’s
inquiry revealed that the parties had exhausted voluntary efforts
for settlement and had otherwise met the conditions established
by the Panel for the authorization of this procedure. Accord-
ingly, the request was granted. Thereafter, the Panel was ad-
vised that the dispute had been resolved voluntarily through
mediation assistance provided by the arbitrator at the parties’
request.

Issues

Approximately one-half of the cases received by the Panel
during the year contained only a single issue. The others typi-
cally involved less than five disputed items, although one im-
passe had more than 30 issues. The dominant issue was hours
of work and overtime, which includes the subjects of flex-time
and compressed workweek. Promotions and denials, and official
time for union representation followed in frequency. The latter
category includes official time requested by unions for the
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preparation for negotiations as well as the actual negotiations
and administration of an agreement. The grievance and arbitra-
tion issues often centered on the scope of the procedure.

Compliance With Panel Decisions

The statute provides in Section 7116(a)(6) and (b)(6) that it
1s an unfair labor practice for either party to “fail or refuse to
cooperate in impasse procedures and impasse decisions.” In a
number of cases involving the wearing of the military uniform,
however, National Guard activities have sought direct review of
Panel decisions in other forums.

In Nevada National Guard v. United States,® the U.S. Court of
Appeals for the Ninth Circuit dismissed the employer’s petition
for review of an order of the Panel for lack of jurisdiction. The
court stated that if judicial review were sought pursuant to Exec-
utive Order 11491, as amended, the court lacked original juris-
diction. Alternatively, if judicial review were sought under the
statute, the court found that the Panel’s decision was not a final
order of the Authority reviewable under 5 U.S.C. 7123.

The California National Guard!? and the New York National
Guard!! petitioned the Authority to review directly and over-
turn Panel decisions involving the wearing of the military uni-
form. In each instance the Authority denied the petition, noting
that the legislative history of the statute states that final action
of the Panel is not subject to appeal. The Authority further
concluded that Congress intended to establish the unfair labor
practice procedure as the exclusive means of obtaining such
review by the Authority.

Unfair labor practice complaints involving these and five
other National Guard components, based in part on an alleged
refusal to comply with Decisions and Orders of the Panel, were
pending before the Authority on September 30, 1980.

Postal Service

In 1980 four federal court decisions dealt with the United
States Postal Service (USPS) and the proper role of grievance

arbitration under various circumstances.
The U.S. Court of Appeals for the Fifth Circuit held that a

9No. 79-7235 (9th Cir., Dec. 14, 1980).
102 FLRA 21 and 2 FLRA 22.
112 FLRA 20.
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postal employee is bound by an arbitrator’s decision upholding
her dismissal.12 The court was ‘‘not unsympathetic” to a former
employee’s complaint that she received ‘‘disparate if not in-
equitable” treatment as a result of her use of the negotiated
grievance procedure instead of the civil service appeal as the
forum in which to contest her removal from the U.S. Postal
Service. However, the fact that the employee herself consented
to arbitration means that she accepted the final and binding
nature of the arbitrator’s award. This is so even though another
employee tried for the same reason as the plaintiff was rein-
stated after appealing his removal through the civil service pro-
cedure as authorized by the Veterans Preference Act and the
collective bargaining agreement.

In a second case, the U.S. Court of Appeals for the Fourth
Circuit held that a lower court improperly enjoined the Co-
lumbia, South Carolina, post office from making certain shift
changes until a union grievance could be arbitrated.!? The court
said that since the collective bargaining agreement provides for
mandatory grievance-arbitration procedures, the federal courts
should not intrude at the behest of either management or labor
into disputes over arbitral issues unless intrusion by injunction
1s necessary to protect the arbitral process itself. In this case,
since employees did not lose their jobs as a result of the manage-
ment action, no irreparable injury resulted and the arbitrator
could easily restore the status quo ante by his award.

On the other hand, the U.S. District Court for New Jersey held
that a discharged postal employee need not exhaust his reme-
dies under the collective bargaining agreement before filing suit
alleging that the U.S. Postal Service breached that agreement.!4
According to the court, exhaustion is not required where the
suit alleges that employer behavior effectively repudiated the
grievance procedures contained in the contract.

In this case an employee was fired after having been charged
with a criminal offense. The president of his local union told the
employee that he (the president) would get an agreement from
management to hold the grievance procedure in abeyance until
the criminal case was resolved. Two years later the charges were

128mith v. Daws, Postmaster, USCA 5, No. 79-1581, 859 GERR 7 (1980).
13Columbia Local, American Postal Workers Union, AFL-CIO v. Bolger, USCA 4, No. 79-
1123, 863 GERR 8 (1980).
0 lfgélgy v. Letter Carriers Local 380, et al., USDC NJ, Civil Action No. 78-1414, 867 GERR
( )
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dropped, but when the former employee sought, through the
union, to reinstate the grievance, USPS said it was untimely. He
then sued the union for breach of the duty of fair representation
and USPS for breach of the collective bargaining agreement.

The judge dismissed the suit against the union, but refused
to do so for the Postal Service. Judge Debevoise reasoned that
the special arrangement to hold the grievance in abeyance pend-
ing the outcome of the criminal matter amounted to a modifica-
tion of the contract’s grievance procedure, and he said that relief
for alleged breaches of that modified procedure could be sought
In court.

The Postal Service requested reconsideration based on the
requirement stated by the Supreme Court in Vaca v. Sipes!5 that
a plaintiff prove a violation of the union’s duty of fair representa-
tion as a threshold matter before suing the employer for breach
of a collective bargaining agreement. The court held, however,
that Vaca does specifically provide, as in the present case, that
the individual employee may resort to the courts before the
grievance procedures have been fully exhausted when the con-
duct of the employer amounts to a repudiation of those contrac-
tual procedures.

Finally, in a decision currently under appeal to the U.S. Court
of Appeals for the Ninth Circuit, a federal court in California
ruled that once an arbitrator has made a threshold determina-
tion that an employee has participated in a strike against the
federal government, no mitigation of the discharge penalty is
possible.16 The decision reasons that because it is unlawful for
a person who has participated in a strike against the government
to hold a federal job, an award of reinstatement would be unen-
forceable because it would compel the performance of an illegal
act.

The arbitrator had ruled that the grievant did participate in
a strike; however, the arbitrator had reinstated him with back
pay based on mitigating circumstances. In setting aside the arbi-
tration award, the federal court dealt a blow to efforts to win
amnesty for several hundred strikers who took part in an abort-
ive postal strike in 1978. Moreover, if the decision stands, it
presumably would affect all federal agencies, not just the Postal
Service.

15386 U.S. 171, 64 LRRM 2369 (1967).
16 American Postal Workers Union, AFL-CIO ~. U.S. Postal Service, San Francisco Bulk Mail
Center, Richmond, Calif,, USDC Cal. No. C-80-0748-WWS, 872 GERR 5 (1980).
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IT1. Dispute Resolution in Canada

Collective bargaining for federal and provincial public em-
ployees in Canada, like the United States, is a relatively recent
development. Each of the provinces has adopted its own legisla-
tion to grant and regulate collective efforts by public employees.
In 1967 the federal government enacted legislation establishing
formal collective bargaining procedures, including binding arbi-
tration to resolve disputes. This analysis will report, briefly, on
relatively recent developments in the province of Ontario!? and
on legislation covering federal public employees.

Ontario

In 1975 Bill 100 was passed covering the negotiation of col-
lective agreements between school boards and teachers. The act
1s administered by the Education Relations Commission consist-
ing of five members, one of whom is designated as the chairper-
son and another as the vice-chairperson. Members of the Com-
mission are experienced labor relations specialists. The
Commission’s authority resembles that of similar agencies in the
United States administering collective bargaining statutes.

Section 29 of the act provides that the parties may refer mat-
ters in dispute to a binding voluntary interest arbitration board
or to a single arbitrator. The parties themselves may name the
arbitrator or request the Commission to appoint one. The par-
ties may each select a person to a board of arbitration.

As an alternative, the parties may elect to submit unresolved
negotiation matters to a “‘selector.”” Again, the parties may agree
to the name of the selector or, if they are unable to agree, the
Commission will appoint one. In essence, the parties submit
their final offers to the selector who then makes a selection in
writing of all of one of the party’s final offers. Under certain
circumstances teachers may legally strike.

The future of public-sector grievance arbitration in Ontario 1s
somewhat in doubt, clouded by recent legislation in the private
sector. Bill 25 was introduced in Ontario as an amendment to
the Labour Relations Act. The bill provides that either party
may request referral of a grievance to a single arbitrator not
chosen by the parties, but rather appointed by the Minister of

17Legislation in other provinces is similar to that of Ontario.
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Labour. The bill did not apply to collective agreements in effect
on the date the bill came into force. Since several multiyear
agreements are in existence, the full effect of the bill is not yet
known. Although the bill applies only to the private sector, it is
reasonable to believe that it may have a spillover effect into the
public sector.

Other public employees in Ontario are likewise statutorily
regulated. Employees of general hospitals are prohibited from
striking; yet in early 1981 employees struck even though an
arbitration process existed. Firefighters have the right to strike,
but have traditionally refrained from doing so. Police are forbid-
den from striking, instead using interest arbitration to resolve
their disputes.

Federal Sector

The Public Service Staff Relations Act of 1967 provided for
collective bargaining for Canadian federal civil servants. One
unique feature of the legislation is the choice of procedures for
impasses. When first introduced, the legislation banned strikes
and provided for binding arbitration. While the bill was being
acted on, postal workers engaged in an illegal strike. Partly as
a result of that strike, the legislation, as finally enacted, provides
for an election of procedures. Prior to the start of bargaining,
the union specifies whether, if agreement is not reached, the
matters in dispute will be referred to arbitration or there will be
a work stoppage. The choice cannot be altered during that bar-
gaining round. It should be stressed that the choice is made by
the union and is binding on the employer. The legislation pro-
vides that before either arbitration or a work stoppage, specified
conciliation steps must be followed. The law also provides that
* certain employees designated as essential by the Public Service
Staff Relations Board must continue working. Evidence indi-
cates that the vast majority of bargaining units have chosen the
arbitration route of impasse resolution. The legislation provides
for a permanent arbitration tribunal which consists of a chair-
person, an alternate chairperson, and three employer and three
union partisan members. When arbitration is appropriate, a
tribunal is formed consisting of the chairperson (or an alternate)
and one union and one employer representative. The arbitra-
tion award is binding.
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IV. Judicial and Related Developments

Constitutionality of Collective Bargaining Laws and Practices

California’s Statute. A key case challenging the constitutionality
of a collective bargaining statute came in California. Since the
advent of collective bargaining in public employment, civil ser-
vice and collective bargaining systems seem to have been on a
collision course. Both systems now permeate all levels of gov-
ernment employment in California, including the state civil ser-
vice where a constitutionally created State Personnel Board
(SPB) administered the civil service system and a legislatively
created Public Employment Relations Board (PERB) adminis-
ters public employment relations acts.

In California abstract questions concerning the purported in-
compatibility of civil service and collective bargaining systems
became a concrete case in Pacific Legal Foundation v. Brown.1® On
March 25, 1980, the California Court of Appeal held that the
State Employer-Employee Relations Act (SEERA) conflicted
with certain civil service provisions in the California constitu-
tion. Having found such a conflict between the two systems, the
court resolved the matter in favor of the civil service system and
declared SEERA unconstitutional.!?

On May 22, 1980, the California Supreme Court agreed to
review the Court of Appeal decision, and on March 12, 1981, the
4-2 decision, written by Justice Matthew Tobriner, was handed
down.20 It held that SEERA is constitutional and that the lan-
guage in the statute does not conflict on its face with the consti-
tutional powers of the State Personnel Board.

The ruling went further than some had anticipated. It was
generally assumed that the court would find no inherent conflict
between a collective bargaining system and a merit system, or
between setting wages and the SPB’s authority to classify jobs.
However, the court surprised some by also determining that
there 1s no facial conflict between PERB’s jurisdiction over un-

18103 Cal.App.3d 801, 103 LRRM 3131 (1980).

19These introductory remarks have been drawn from a perceptive article written by
UCLA Law Professor Reginald Alleyne in which he chall};nge the appellate court’s
findings and anticipated the basic reasoning used by the California Supreme Court in
ultimately upholding the constitutionality of SEERA. Alleyne, 4 Comment on the Constitu-
tionality of SEERA, 46 Cal. Pub. Emp. Rels. 2 (September 1980).

20 Pacific Legal Foundation v. Brown, et al., supra note 18; California State Employees Assn.,
et al., Interveners, Sup. Ct. No. S.F. 24168, March 12, 1981.
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fair practices involving state employees and the SPB’s exclusive
constitutional jurisdiction to review disciplinary actions involv-
ing state employees.

Leaving the door open for further constitutional litigation,
the court made it clear that the case did not involve any specific
action under SEERA which conflicted with the constitutional
authority of the SPB. Rather, the question brought to the court
was whether the act oz its face inevitably poses such a total and
fatal conflict with the constitution that it must be struck down.
Although such an inevitable, fatal conflict was not found, as the
act 1s implemented, disputes could arise over specific applica-
tion of the statute—such as whether the terms of a collective
bargaining agreement conflicted with the SPB’s constitutional
powers or whether a PERB action in an unfair practice case in
fact encroaches on SPB’s disciplinary jurisdiction. In such in-
stances, the court stated that the conflicts may be resolved by
litigation, by administrative accommodation, or by legislative
action.2!

Fair-Share Agreements. In recent years the issue of the proper
amount of dues collectible under a fair-share provision has been
the subject of much litigation. In February 1981 the Wisconsin
Employment Relations Commission issued a decision of na-
tional importance on this subject.22 Wisconsin’s Municipal Em-
ployment Relations Act defines a “fair share agreement” as an
agreement under which all employees are required to ““pay their
proportionate share of the cost of the collective bargaining pro-
cess and contract administration. . . .”

Plaintiffs argued that the term “collective bargaining process”
includes only those functions of the local union (as opposed to
affiliated state and international unions and other affiliates)
relating to the negotiation of collective bargaining agreements,
to the contract administration, and to the resolution of griev-
ances arising under such agreements.

The Commission rejected the narrow interpretation of the
plaintiffs. In adopting a broad interpretation, the Commission
stated:

“We deem that a union, which is the collective bargaining repre-
sentative of employees in a collective bargaining unit, is pursuing its

21For a more complete discussion from which these remarks are drawn, see Bogue,
Supreme Court U;zholdr SEERA, 48 Cal. Publ. Emp. Rels. Supp. 16 (March 1981).
22Browne, et al., No. 18408 (February 1981).
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representative interest by expending sums of money, either directly
or by payments to others, for activities other than those found to be
impermissible herein, relating to improving the wages, hours, and
working conditions of the employees in the bargaining unit in-
volved, as well as the wages, hours, and working conditions of other
employees represented by said unions and its affiliates, and that
therefore such expenditures are properly included in the amount of
fair share payments by unit employees who are not members of said
union.”

Accordingly, a wide range of activities were found chargeable
to fair-share payers, including lobbying for legislation or regula-
tions affecting wages, hours, and working conditions of em-
ployees generally; per capita payments to afhiliated orgamza-
tions; advertising; union newspapers; litigation; payments for
printed materials and technical personnel; conventions and
meetings, depending on their purpose; and most impasse proce-
dures. Not chargeable, however, are costs incurred in support
of an illegal strike; support and contributions to political organi-
zations and candidates for public office, to charitable organiza-
tions, to ideological causes, and for international affairs; and
training in voter registration, get-out-the-vote, and campaign
techniques.

Dues Checkoff. In Virginia an issue has arisen of the legality of
dues checkoff absent a collective bargaining agreement or
power to create one. Virginia does not have a statute authorizing
collective bargaining for public employees. However, prior to
1977 some school boards and teacher organizations had re-
duced their agreement to writing. In that year the state supreme
court declared public-employee collective bargaining illegal ab-
sent enabling legislation.2? The decision expressly denied Vir-
ginia’s public employees any implied power to bargain and re-
scinded contracts previously honored. Since 1977, proponents
have tried unsuccessfully to secure express statutory authority
for collective bargaining by public employers and employee or-
ganizations.

In 1980 it became apparent that seven Virginia cities and
more than 100 school boards have permitted dues checkoff for
members of employee organizations. A number of city manag-

ers or county councils, however, disclaimed knowledge of the
checkoft.

23Commonwealth of Virginia v. County Board of Arlington County, Va. S. Ct., 232 S E.2d 30,
94 LRRM 2291 (1977).
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In May 1980, the Richmond city council adopted an ordinance
authorizing payroll deduction of dues for police, firefighter, and
teacher employee organizations which are not recognized as
bargaining units. A suit filed in July 1980 in the Richmond
circuit court will determine the legality of authorizing dues
checkoff. Tral i1s scheduled for May 1981.

Significant Developments in Interest Arbitration During 1980

Court Decisions. On June 6, 1980, the Supreme Court of Michi-
gan handed down the year’s most significant interest arbitration
decision when it upheld the constitutionality of the state’s last-
offer item-by-item interest arbitration statute for municipal po-
lice and firefighters.2¢ Two issues that frequently arise in inter-
est arbitration were treated in considerable detail: (1) whether
the act was an unconstitutional delegation of legislative and
political responsibility to politically unaccountable arbitrators,
and (2) whether the arbitration panel’s award was supported by
the evidence.

In deading the second issue, the court tackled the extremely
important matter of the weight to be given to each of the eight
factors which the law requires the arbitration panel to consider.
The decision had been anxiously awaited since an arbitration
panel issued its award on December 20, 1978, and since an
evenly divided Michigan Supreme Court upheld the constitu-
tionality of the law in 1975.25

On the accountability issue, the majority held that 1976
amendments changing the method of appointing the neutral
chairperson of the arbitration panel removed any doubts re-
garding the panel’s accountability that existed after the Dearborn
decision. Chairpersons are now appointed by the Michigan Em-
ployment Relations Commission (MERC) from its permanent
arbitration panel. The court reasoned that persons whose
names appear on that panel will be concerned with the long-
term impact of their decisions because they must be residents of
Michigan and because they remain on the panel until removed
by MERC. They serve in many disputes, so are not “hit and run
arbitrators,” a phrase used to describe the temporary nature of
the arbitrator’s role. As residents of the state, the arbitrators

24City of Detroit v. Detroit Police Officers Assn., 294 N.'W.2d 68, 105 LRRM 3083, 868
GERR'16 (1980).
25 Dearborn Firefighters v. City of Dearborn, 231 N.W.2d 226, 90 LRRM 2002 (1975).
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cannot escape to another jurisdiction, thus avoiding the impact
of their decision. By serving an indeterminate term, the arbitra-
tors acquire a degree of tenure. Furthermore, as appointees of
MERC the arbitrators acquire a kind of political accountability
they would not have if appointed by the partisan members of the
arbitration panel.

The court may be stretching a bit to find arbitrators politically
accountable, but the judges acknowledged that the statute
struck a balance between political accountability and indepen-
dence. Greater political accountability was not desirable, the
court noted, because it would erode the independence of the
arbitrator. A concurring justice pointed out that a politically
accountable legislature had enacted the statute so arbitrators
need not be as politically accountable as legislators. The major-
ity believed that the “tension’ between independence and polit-
ical accountability was balanced by the act’s standards to guide
the arbitration panel, by the public atmosphere in which the act
operates, and by the act’s provision for judicial review.

Judicial review can rest on one of three bases: that the panel
exceeded its jurisdiction, that its order was not supported by the
evidence, or that the order was procured by unlawful means
such as fraud. Only the second—weight of the evidence—had
any applicability to this case. It constitutes the second major
issue considered by the court.

The statute instructs the panel to be guided by eight factors,
all of which are familiar to those who have worked in the field
of interest arbitration. They include the lawful authority of the
employing public jurisdiction, stipulations of the parties, finan-
cial ability of the employing unit along with the interest and
welfare of the public, comparisons of wages and other condi-
tions of employment with public and private employers, changes
in consumer prices, overall compensation of the affected em-
ployees, and a general “catch-all’”’ provision which covers all
other factors not specifically listed but that are normally used in
arbitration.

The panel must consider all eight factors, but i1s not told how
to weight them. The court held that the legislature mandated
the arbitration panel to weight the factors and that such was a
constitutional delegation of authority. The panel may not ignore
any factor, but is to decide which factors are of greater and
which are of lesser importance.

By upholding the panel’s authority to weight these factors, the
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court recognized that the economic, social, and political climate
is instrumental in determining which factors are most important
in any given case. Listing the factors may be necessary before
courts will uphold the constitutionality of interest arbitration
statutes, but the weight to be given each factor must be deter-
mined on a case-by-case basis before a decision can be reached.

Other 1980 court decisions upheld interest arbitration stat-
utes; none was struck down. The Connecticut Supreme Court in
a unanimous ruling overturned a 1978 decision of the Hartford
superior court and upheld the constitutionality of the state’s
Municipal Employee Relations Act, which includes compulsory,
binding, final-offer arbitration.2¢ The lower court had ruled that
the statute clothes arbitrators with too much authority. Not so,
said the supreme court. Towns are “creatures of the state,” so
the state legislature may require them to submit disputes to
binding arbitration. An unusual provision of the Connecticut
statute requires that the appropriating authority provide the
money necessary to implement an arbitration award although a
party is permitted to file a motion to vacate the award.

The Pennsylvania Supreme Court ordered the Franklin
County Prison Board to abide by an arbitration award dealing
with salaries of prison guards.2” The prison board refused to
implement the award on the grounds that it required legislative
enactment and, thus, under the statute the award was advisory
only. The court held that the state legislature, not the county
prison board, was the legislative body. The prison board was an
administrative agency which received money from the legisla-
ture. The task of the prison board was to allocate that money.
The award was advisory to the legislature, but binding on the
prison board.

Another Pennsylvania decision dealt with the authority of ar-
bitration panels to rule on particular issues. The Common-
wealth Court of Pennsylvania upheld the authority of an arbitra-
tion panel to fix a five-day, 40-hour workweek for police under
the statute governing collective bargaining for police and
firefighters.28 Hours of work is a proper subject for bargaining
and, thus, is a proper subject for arbitral ruling, said the court.

26 Town qf Berlin v. Frank Santaguida, et al, 870 GERR 11 (1980).

27 Franklin County Prison Board v. Pennsylvania Labor Relations Board, 417 A.2d 1138, 103
LRRM 2461 (1980).

28 Arbitration between the Borough of Ambridge and the Police Department, Pa. Cmuwlth., 417
A.2d 29 (1980).
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By contrast, the Massachusetts Appeals Court declared inva-
lid that portion of an arbitration award which dealt with the
authority of a chief of police to assign officers to shifts.29 The
Massachusetts statute limits the authority of arbitration panels
in police matters by excluding certain managerial functions,
among them the right to assign work. Assignment of shifts is a
proper subject for bargaining, the court said, but the statute
excludes that subject from arbitration.

In a noteworthy opinion, a New York supreme court held that
certain amendments to the Taylor Law in 1977 were meant to
provide for more stringent judicial review of public-interest ar-
bitration awards.3? Thus, judicial review of compulsory interest
arbitration awards, while still concerned with consideration of
whether the award, on the whole, is reasonably founded on the
record, 1s now additionally focused by the statutory amend-
ments on the reasonableness and rationality of specific findings
which the arbitrators are required to make with respect to each
and every statutory criterion placed in issue by the parties. The
court vacated the arbitration award in this case on the ground
that the panel majority had failed to specify the basis for most,
if not all, of its findings, as required by the 1977 statutory
amendments.

The Massachusetts Joint Labor-Management Commattee for Municiypal
Police and Fire. In Massachusetts, the Joint Labor-Management
Committee (JLMC) for police and fire was created effective Jan-
uary 1, 1978, in response to dissatisfaction—especially on the
part of municipal governments—with last-best-offer arbitration.
The committee, composed of six representatives from local gov-
ernment, three from the firefighters, three from police labor
organizations, and an impartial chairperson and vice-chairper-
son, has oversight responsibility for all collective bargaining
negotiations involving municipal police and firefighters.

The basic principle of the JLMC is to assist the parties to reach
an agreement themselves, rather than to have an outsider make
the decision through last-best-offer arbitration, which may leave
the parties with an award that frequently results in unsatisfac-
tory labor relations.

The JLMC has a wide range of options in the processing of
a dispute brought to it by either party. Generally, the first step

;;City of Taunton v. Taunton Branch of Mass. Police Assn., Mass. App. Ct. Adv. Sh. 1359
(1980).
30Buffalo Police Benevolent Assn. v. City of Buffalo, 13 PERB 7539 (N.Y. 1980).
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is to assign a staff mediator, who gathers the facts, identifies and
seeks to narrow the issues, and engages in mediation. Subse-
quent steps would involve mediation efforts by senior staff mem-
bers and then by labor and management representatives of the
committee. If these steps do not resolve the dispute, a tripartite
subcommittee of the JLMC may be assigned to meet with the
parties for further mediation, which may include a formal medi-
ation proposal. A formal fact-finding step may be used, with the
chairperson, vice-chairperson, or an outsider as fact-finder. In
those cases where informal procedures do not resolve the dis-
pute, the committee may certify the issues in dispute and refer
the matter to a form of final and binding arbitration before the
chairperson, vice-chairperson, or an outside arbitrator. In a sig-
nificant number of cases the parties reach settlement through
the informal processes of the JLMC, but then request that the
agreement be announced as a formal arbitration award to meet
the political needs of either or both parties.

Prior to the establishment of the JLMC, there were 97 last-
best-offer awards; since the establishment of the committee
there have been only seven. The overall average time for all
cases under the old procedures was 6.7 months, compared to an
overall average of 3.6 months under the JLMC. Through fiscal
1980, the JLMC resolved about 68 percent of its cases through
informal settlements; for fiscal 1980 alone, the disputes resolved
by informal settlements rose to 80 percent.

The evidence is clear and convincing that during the past
three years the procedures of the JLMC have enhanced the role
of collective bargaining in the settlement of all disputes between
communities and their public-safety unions, and by speeding up
the settlement process the committee has eliminated considera-
ble friction between the parties and substantially reduced the
costs of the process to the parties.

The improved climate for responsible collective bargaining
was subjected to a new set of uncertainties when, on November
4, 1980, the voters of Massachusetts approved a referendum
item, Proposition 2V, an offspring of California’s tax-cutting
measure, Proposition 13. Although the JLMC rarely used the
step of final arbitration, the threat of its use was always present.
Now, however, one of the provisions of Proposition 2'% appears
to have eliminated the final and binding aspects of arbitration
awards upon the appropriate legislative body. The legality of the
total proposition has been questioned and is now in the courts.
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Also in the courts is the question of the authority of the JLMC.
The number of cases coming to the committee has declined
rather substantially since November 1980, with the parties ap-
parently waiting the outcome of court cases as well as the poten-
tial drive to amend or drastically revise Proposition 2.

Med-Arb in Wisconsin. The year 1980 was Wisconsin’s third
year of experience under its med-arb law which provides for
final-offer arbitration by package for interest disputes involving
municipal employees (except fire and law-enforcement person-
nel who are covered by a separate interest arbitration law). To
date, the Wisconsin Employment Relations Commission has
processed and closed 794 med-arb cases. Of the 794 closed
cases, 175 have required an award. The remaining cases were
resolved after a med-arb petition had been filed, but prior to an
arbitrated award. Of the 175 awards, the union’s offer was se-
lected in 69 cases and the employer’s in 58 cases; 48 awards were
1ssued pursuant to a consent award.

The med-arb law was enacted with a sunset provision and,
accordingly, 1s programmed to expire October 31, 1981. All
indications at this time are that the law will be reenacted.

Significant Developments in Grievance Arbitration
Court Decisions

Grievance arbitration received considerable attention in two
states, New York and Pennsylvania. As in the past, many court
cases in 1980 dealt with the issue of arbitrability, while other
decisions dealt with the individual’s right to take a case to arbi-
tration and the standards under which a court should review an
arbitrator’s award.

New York. The New York Court of Appeals rendered three
decisions in 1980 which are further sequels to cases reported on
last year which limited the doctrine enunciated in Acting Superin-
tendent of Schools of Liverpool Central School District v. United Liverpool
Faculty Association. 3! The decisions indicated a retreat from the
restrictive view of public-sector arbitration announced in Liver-

00l.
P In Hannelore Lehnhoff v. Shepherd Nathan, et al.,3? the court of

8142 N.Y.2d 509, 399 N.Y.S.2d 189 (1977).
3248 N.Y.2d 990, 425 N.Y.S.2d 544 (1980).
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appeals found that the parties’ collective bargaining agreement,
which permitted the employer to suspend petitioner from her
position in a state psychiatric center without pay if he deter-
mined that there was probable cause to believe that her “con-
tinued presence on the job represents a potential danger to
persons or property and would severely interfere with opera-
tions,” contemplated that the issue of whether there had in
fact been a probable-cause determination by the employer was
to be submitted to arbitration. The court reversed a decision by
the appellate division,3® which held that the arbitration
clause did not even come into play until the suspending
authority had made a finding of probable cause. Thus, the
court of appeals held, judicial resolution of the merits of the
dispute over the propriety of petitioner’s suspension was fore-
closed.

In another case,34 the court of appeals found the grievance of
a probationary school teacher arbitrable within the meaning of
the contract between the parties. Where the school district
agreed to submit to arbitration all grievances involving “‘an al-
leged misinterpretation or misapplication of an express provi-
sion of [the] Agreement,” it begs the question, said the court,
to contend that the grievance is not arbitrable because it in-
volves a dispute not unambiguously encompassed by an express
substantive provision of the contract. The court distinguished
Liverpool as requiring that arbitration be stayed only in cases
where the parties’ arbitration agreement did not unambiguously
extend to the particular dispute. Here, however, the parties’
agreement to arbitrate the dispute was clear and unequivocal.
The ambiguity surrounded the coverage of the applicable sub-
stantive provision of the contract which is a matter of contract
interpretation for an arbitrator.

In Board of Education of Middle Island Central School Dist. No. 12
v. Middle Island Teachers Association, 3% the court of appeals held
that a probationary teacher who was denied tenure for alleged
professional incompetence in the performance of his nonclass-
room duties had a right to arbitrate alleged breaches of contract
evaluation procedures specifically referable to classroom per-
formance. The court reversed a decision of the appellate divi-

3363 A.D.2d 694, 405 N.Y.S.2d 108 (2d Dept. 1978).

34 Board of Education of Lakeland Central School District of Shrub Oak v. Joseph Barni, 49
N.Y.2d 311, 425 N.Y.S.2d 544, 103 LRRM 2903 (1980).

3550 N.Y.2d 426, 429 N.Y.S.2d 564 (1980).
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sion36 which had stayed arbitration on the ground that the
school board had denied tenure for reasons unrelated to the
teacher’s classroom performance. Citing Liverpool, the court of
appeals found that the subject matter of the dispute was encom-
passed by the broad arbitration clause in the parties’ collective
bargaining agreement. Since the school board is bound by an
agreement which requires teacher evaluation procedures, fail-
ure to follow these procedures may form the basis for a griev-
ance which may be submitted to arbitration. Even though the
board had the right to deny tenure to a probationary teacher
without an explanation, “‘the procedural aspect of the contract
is discrete from the denial of tenure and should be so treated,”
said the court.

In a fourth New York case dealing with judicial review of
arbitration awards,?? the court of appeals held that it was an
error for the appellate division to vacate an award merely be-
cause it believed the arbitrator had misconstrued the apparent,
or even the obvious, meaning of the agreement. The court
stated that “‘Parties who agree to refer contract disputes to arbi-
tration must recognize that ‘arbitrators may do justice’ and the
award may well reflect the spirit rather than the letter of the
Agreement.”

Pennsylvania. In Pennsylvania a continuing issue in the inter-
pretation of Act 195 is the identification of those cases that are
covered by the mandatory arbitration provision of the statute.
In one case,3® the commonwealth court upheld the common
pleas decision that ruled that the school board lawfully refused
to submit to arbitration a grievance alleging that teachers were
denied professional advantage without *just cause” as a result
of the board’s decision to eliminate certain courses that they
taught. There was no allegation that the teachers were sus-
pended or reduced 1n rank, and the court concluded that the
agreement’s ‘‘just cause” provision did not provide for arbitra-
tion of disputes arising from the management decision to elimi-
nate courses.

However, the commonwealth court ruled in another case3?
that the elimination of two academic positions was arbitrable

3668 A.D.2d 926, 414 N.Y.S.2d 373 (2d Dept. 1979).

37 Amalgamated Transit Union Local 1179 v. Green Bus Lines, 50 N.Y.2d 1007, 431
N.Y.S.2d 680, 409 N.E.2d 1354 (1980).

38Greater Johnstown Area Vocational-Technical School, 11 PPER 11061 (1980).

39Greater Johnstown Area Vocational-Technical School, 11 PPER 11044 (1980).
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under the grievance/arbitration provisions in the collective bar-
gaining agreement. In reversing a court of common pleas deci-
sion, the court found that the dispute did not involve the exer-
cise of an inherent managerial function that would be
unarbitrable under the act, but that the elimination of two posi-
tions presented an issue that deprived union members of work
and, therefore, had an immediate and direct impact on their
legitimate interests.

The commonwealth court rejected the argument that PERA
gives a public employee the right to take a grievance to arbitra-
tion. In 1978 the court found that only the union and the em-
ployer, as parties to the collective bargaining agreement, could
appeal an arbitrator’s award. In the more recent case, the com-
monwealth and the union had entered into a memorandum of
agreement under which individual employees could file griev-
ances but could not appeal them to arbitration.4® The court
affirmed a PLRB finding that a state agency did not violate its
duty to bargain in good faith by refusing to arbitrate a grievance
when the union, but not the individual grievant, withdrew its
request for arbitration. The court noted that the memorandum
of agreement, which set forth the procedure for arbitration,
referred to “the parties,” and the court could not say that the
PLRB’s refusal to issue a complaint was a manifest and flagrant
abuse of its discretion.

Although the court affirmed the principle that an individual
employee does not have the right to take a grievance to arbitra-
tion, it ruled that the PLRB did not have the exclusive jurisdic-
tion over allegations that fair representation was not being pro-
vided.4! It held that the common pleas court had jurisdiction to
decide whether a public employer discharged an employee with-
out just cause, whether the union arbitrarily and in bad faith
refused to demand arbitration on the employee’s behalf, and
whether the employer and union conspired and agreed to the
discharge. The union had processed the grievance through the
grievance procedure, but did not appeal it to arbitration. The
commonwealth court rejected the argument that the grievant
had not exhausted available remedies under the union’s consti-
tution and bylaws, noting that such remedies could not result in
the employee’s reinstatement with back pay. It also rejected the

40 Pennsylvania Dept. o{ Tr rtation, 11 PPER 1103 (1980).
41SEPTA, 11 PPER 1161 (1980).
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argument that the grievance procedure was the exclusive proce-
dure for appealing the alleged wrongful discharge. The court
concluded that the alleged conspiracy made the case subject to
a principle established in 1960 that a member may sue the union
for breach of the duty of fair representation and may join the
employer as a co-defendant for participating in the union’s
breach of its obligation. It found that the PLRB did not have
exclusive jurisdiction over the complaint because the breach of
the duty of fair representation in grievance proceedings was not
among the unfair labor practices described in Section 1201 of
PERA.

Grievance Arbitration and the Regulation of Public-Employee
Life Style: The Image Offense

Since at least 1949, when our current Chief Executive, in a
somewhat less influential capacity, championed the right of a
small-town school mistress to enjoy off-duty hours at the beach
in a form-flattering swimsuit,42 the fascination and the anxiety
of the public-at-large over the lifestyle of public employees has
been constant. In response to public anxiety, public employers
have sought to regulate the lifestyle of their workers into pat-
terns acceptable to the conservative core of the community. It
may be stated as a general rule, applicable to public and private
sector alike, that an employer may regulate lifestyle to a degree,
that an employee must comport with whatever standards of
personal grooming and conduct his employer may choose to
promulgate, provided, however, that some demonstrable nexus
exists between the standards imposed and the legitimate
managerial concerns of the employer.43

It 1s sometimes stated in private-sector disputes that one 1s
constitutionally secured from too severe demands made by an
employer regarding comportment.#* It is sometimes further
stated that the approach to be taken in determining the legit-
macy of the employer’s demands is to balance the employer’s
needs against the employee’s individual freedoms.4> It would

42The Girl from Jones Beach: Ronald Reagan, Virginia Mayo; Warner Brothers Studios,
1949

438¢e generally, Changing Lifestyles and the Problems of Authority in the Plant, in Labor
Arbitration at the Quarter-Century Mark, Proceedings of the 25th Annual Meeting,
National Academy of Arbitrators (WashinEton: BNA Books, 1972), 235 et seq.

44 Economy Super Mart, 54 LA 816, 819 (Elson 1970).

45Pepsi Cola General Bottlers, Inc., 55 LA 663 (Volz 1970).
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seem that attributing a constitutional dimension to a private-
sector dispute over employee lifestyle overstates the case. What
is actually being examined in such cases is the enforceability of
a code of grooming and conduct under the *“just cause’ provi-
sion of the collective bargaining agreement. In such cases, the
issue is not whether the Constitution prohibits implementation
of the code, but, simply, whether aspects of the code are so
tenuously related to the legitimate managerial concerns of the
employer that their violation could not provide just cause for
discipline. We are not, or should not, in such cases be scouting
for constitutionally protected activity; we should simply be de-
termining whether the employer has an interest in proscribing
the activity. There is little justification for conducting a constitu-
tionally based inquiry in a private-sector extracurricular miscon-
duct case.

By contrast, there are, minimally, three constitutional issues
which inhere in most extracurricular misconduct cases involving
public-sector workers. The issues arise, of course, from the pres-
ence of *‘state action,” a factor lacking in the private sector. The
issues are: (1) whether the safeguards of procedural due process
have been observed in ordering discipline;#6 (2) whether a fun-
damental right to privacy has been violated;*” and (3) whether
an irrational classification has been imposed in violation of the
equal protection clause.#® It is not uncommon to encounter a
spectrum of constitutional concerns in a single off-duty miscon-
duct case. The focus of this discussion will not be on the full
spectrum of claims available, but only on the right to privacy and
to equal protection in relation to the regulation of one’s lifestyle
by one’s employer.

In considering the situation of public employees, the courts
have come to acknowledge such workers as a special category of
individuals, a category with a less potent claim against state
infringement upon lifestyle than the public-at-large.4® The ac-
knowledgement was made explicit most recently in Fabio v. Phil-
adelphia Civil Service Commission. 50 In Fabio, the Pennsylvania Su-
preme Court allowed the discharge of a police officer who had

46See, e.g., Skelly v. State Personnel Board, 124 Cal.Rptr. 14, 539 P.2d 774 (1975).

7 Shuman v. City of Philade 5phm 470 F.Supp. 449 (E. D Pa. 1979) Warren v. State Person-
nel Board, 156 Cal. Rptr. 351, 94 Cal.A, d 94 (1979).

45Hollenbaugh v. Carnegie Free Library, f 6 F. Supp 1328, aff'd 578 F.2d 1374, cert. den.
439 U.S. 1052, 99 S.Ct. 734 (1977).

49Kelley v. johnson 425 U.S. 238, 96 S.Ct. 1440 (1976).

50414 A.2d 82 (1980).
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procured a fellow officer as a sexual partner for his wife, pro-
cured that fellow officer’s girlfriend as a sexual partner for him-
self, and, subsequently, becoming dissatisfied, had instigated an
affair with his wife’s teenage sister. The stated basis for dis-
charge was *‘conduct unbecoming an officer.”

Officer Fabio alleged an impermissible infringement upon his
penumbral First Amendment right to privacy. The plurality
opinion, while conceding, perhaps erroneously,3! that constitu-
tionally protected activity was involved, rejected Fabio’s claim.
The court reasoned:

“In Pennsylvania, individuals have the right to engage in ex-
tramarital sexual activities free from governmental mterference
. However, in this case, we are concerned with the government’s
regulatlon of the conduct of its employees. This distinction 1s of
considerable importance since a state has wider latitude and differ-
ent interests in regulating the activities of its employees than in the
behavioral pattern of the citizenry at large.”5?

Moreover, Fabio carried on the precept that the more visible
a public employee is to the constituency, the more vulnerable
that employee may be to employer attempts to curtail his or her
lifestyle. Tribunals have upheld the dismissal of adulterous k-
brarians in a small community,5? of a public prosecutor who
frequented a brothel,5* and of an allegedly voyeuristic school-
teacher35—all without regard to the employee’s efficiency on the
job and with decided emphasis upon the public’s impression of
the employer.

Such cases involve “‘image offenses,” extracurricular inci-
dents which evidence a personality, demeanor, or attitude which
is incompatible with the “image” of the public employer as a
trustworthy repository of public esteem and traditional values
and which, on that basis, is unacceptable to the employer. Em-
ployers have insisted that discipline be sustained for off-duty,
off-premises conduct which tends to cloud the public’s percep-
tion of the particular governmental entity, whether or not such
conduct adversely affects the employee’s actual ability to per-
form his or her tasks competently. In Pennsylvania it has been
stated that no ascertainable link between an image-damaging

517bid., Roberts, J., concurring; Hollenbaugh, supra note 48, at 1333-1334.

52Fabio, supra note 50, at 89.

53 Hollenbaugh, s fra note 48.

54 Moore v. Strickling, 46 W.Va. 515, 33 S.E. 274 (1899).

55 Raymond v. Western Wayne School District, Teacher Tenure Appeal No. 38-78 (Pa.
1980).
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offense and a public employee’s ability to perform on the job
need be established to support disciplinary action.’¢ There
might be severe employment consequences of essentially pri-
vate behavior ranging from transsexuality®? to mildly aberrant
Saturday-night pranks5® as tribunals become receptive to a pub-
lic agency’s claims that its preferred image cannot endure the
continued employment of a worker straying from the straight
and narrow during off-hours.5?

The relation of constitutionally oriented litigation over pub-
lic-employee lifestyle to public-sector arbitration seems obvi-
ous. If the courts are prepared to acknowledge the special vul-
nerability of public employees to regulation of lifestyle and an
interest by public employers in their own image that is so com-
pelling that it overrides individual constitutional privileges, then
1t seems a public employer’s authority to promulgate and en-
force far-reaching rules of conduct under the management
rights and just cause provisions of a collective bargaining agree-
ment should be acknowledged in arbitration proceedings.

There is little problem with acknowledging the right to pro-
scribe outside activity which threatens some tangible, immediate
impact upon a public agency’s operations.®® The concept of an
image offense, however, embraces conduct with no readily dis-
cernible effect upon operations. In Lone Star Gas Co., %! for in-
stance, any real damage to the employer utility company seemed
highly speculative, yet the arbitrator upheld the grievant’s dis-
charge, notwithstanding a satisfactory work record, because the
grievant’s arrest and conviction for incest contrasted with the
“good public image” of the employer. Lone Star parallels re-
markably the rationale expressed in court considerations of im-
age-damaging conduct. The concern is not only for the smooth

56/d., citing Penn. Delco School District v. Urso, 33 Pa. Cmwlth. 501, 382 A.2d 162 (1978).

57 [Warren, supra note 47; DeTore v. Local 245, Jersey City Public Employees, 3 Pa. L.J. 9.

58In an unpublished Pennsylvania arbitration case, the commonwea{lh sought to dis-
charge afgsychiatric aide on the premise that, infer alia, he had, while off duty, “mooned”
police ofhicers.

%9t is not a universally occurring phenomenon that public employees are found to be
properly disciplined for extracurricular behavior which damages the staid image of an
employer but has no effect upon operations. The requirement of an appreciable effect
of off-duty conduct on on-duty performance, apparently abandoned to a substantial
degree by some courts and lrigunals considering image offenses, remains in force in
others. See, e.g.. Nightingale v. State Personnel Board, 102 Cal.Rptr. 758, 7 Cal.3d 507
(1972); Shuman, supra note 47.

60See, e.g., Baltimore Tyansit Line, 47 LA 62 (Duff 1966), wherein community outrage at
the grievant’s open participation in the Ku Klux Klan was so extreme that violence,
strikes, and boycotts against the public employer were imminent.

6156 LA 1221, 1223 (Johannes 1971).
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running of day-to-day operations, but also for the preservation,
for whatever intrinsic value it may have, of an unsullied reputa-
tion within the community. The concept of an image offense
asks that an arbitrator accept reputation per se, not merely repu-
tation as it affects morale or productivity, as a legitimate
managerial interest of a public employer——an interest which may
be protected by disciplining employees for off-duty, off-prem-
ises conduct which does not conform with a “good public
image.”’

The special circumstance which permits a public, but not a
private, employer to encroach so extensively upon the outside
activity of its workers is that the public employer, as an extension
of government, acts, by definition, as a spokesman and repre-
sentative of the public-at-large. A school board cannot, for in-
stance, retain an intemperate, licentious, or morally unre-
strained school administrator without granting, or appearing to
grant, imprimatur to his lifestyle on behalf of the community. A
public employer is charged not only with the obligation of en-
suring quality service but also with the obligation of accurately
reflecting community morals; it is within the legitimate interest
of a public employer to avoid giving the appearance of tacit
approval to communally disapproved hfestyles.52

Perhaps the most compelling aspect of an image-offense dis-
pute is the compassion that it invites for the grievant/plaintiff.
Although Officer Fabio may have obviously overstepped the
bounds of propriety in establishing his adulterous menage and
a California Highway Patrol officer may have obviously risked
disciplinary action when he succumbed to the solicitation of
homosexual prostitutes,®3 there are other employees whose
conduct less obviously offends community standards, who are
caught in a swirl of altering lifestyles, and who, understandably,
have no firm grasp of approved behavior. It is ironic that stu-
dents may assert a stronger equal-protection right to lifestyle
than do “role model” public employees.5* The behavior of pub-
lic employees 1s strictly policed in order to foster an approved
public image, but in an environment where private citizens
freely indulge their preferences and do so with constitutional

52 Hollenbaugh , supra note 48; Warren, supra note 47.

83 Warren, MZ)m note 47.

$4Stull v. School Board of Western Beaver Junior High School, 459 F.2d 339 (1972); Hollen-
baugh, supra note 48.
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sanction, who can cite with clarity what is approved and what is
expected from public employees?

Once one accepts the concept of an image offense, the more
difficult question is whether the public employer is seeking to
preserve an outmoded image. The public employer may have a
legitimate managerial interest in presenting a good public
image and protecting its reputation per se, but the image and
reputation must be that expected by the community, not that
which is more puritanical or reminiscent of more restrained
times.

Spielberg-Collyer in the States

We start with a brief review of the Spielberg-Collyer doctrine as
developed in the private sector and then show how it is being
applied by the states in the public sector.

The National Labor Relations Board decision in Spielberg
Manufacturing Co. 8® involved a complaint of an unfair labor prac-
tice by an employer who had failed to reinstate strikers following
alleged picket-line misconduct. The issue had been arbitrated,
the arbitrator holding that the employer was not obligated to
reinstate the employees. The NLRB held that, while it is not
bound as a matter of law by an arbitrator’s award, it will defer
to an arbitrator’s award if specified conditions have been met.

In Dubo Manufacturing Corp.,®® the NLRB withheld action on
a complaint because a U.S. district court, after the issuance of
the complaint, had issued an order directing arbitration.

In 1971, in Collyer Insulated Wire Co.,®7 the NLRB, in a 3-2
decision, extended the deferral doctrine to include deferral to
contract arbitration prior to hearing an unfair labor practice
case on the merits. The NLRB retained jurisdiction to deter-
mine whether the standards enunciated in its opinion were met
by the arbitrator.

In Collyer, the respondent was charged with violation of Sec-
tions 8(a)(1) and (5) of the National Labor Relations Act. In the
other cases, the Board included Sections 8(a)(3) and 8(a)(4) in
its deferral doctrine.

Three cases decided by the NLRB in 1977 generally limited

65112 NLRB 1080, 36 LRRM 1152 (1955).
66142 NLRB 431, 53 LRRM 1070 (1963).
67192 NLRB 837, 77 LRRM 1931 (1971).
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the scope of deferral to issues involving the rights and obliga-
tions of the parties under a collective bargaining agreement as
distinguished from cases involving the rights of an individual
employee.58

Later, in a Spielberg case, the NLRB deferred to arbitration
where an 8(a)(3) violation, as well as an 8(a)(5) violation, had
been charged$? and where an employer was charged with violat-
ing Section 8(a)(1).70

The Board has deferred in Collyer cases where (1) the unfair
labor practice dispute is cognizable under the parties’ collective
bargaining agreement and the issue was presented to and con-
sidered by the arbitral tribunal; (2) the arbitral proceedings
were fair and regular; (3) all parties to the arbitral proceedings
agreed to be bound thereby; and (4) the decision of the arbitral
tribunal was not repugnant to the purposes and policies of the
NLRA.7!

Changes in the NLRB’s approach are due in large part to
changes in Board membership.

Several state agencies which have jurisdiction in the public
sector have applied the Spielberg and Collyer doctrines with some
variations. The discussion that follows 1s a report of various state
agencies. The committee has summarized briefly the results of
our inquiry and an examination of state agency decisions.’? We
start with a state supreme court decision of considerable signifi-
cance.

Michigan. In 1980, the Michigan Supreme Court, in a 4-3
decision, held that the Michigan Employment Relations Com-
mission (MERC) does not have the power to defer unfair labor
practice charges until an arbitration proceeding under the par-

68 Filmation Associates, Inc., 227 NLRB 237, 94 LRRM 1470 (1977); Roy Robinson, Inc.,
d/b/a Roy Robinson Chevrolet, 228 NLRB 828, 94 LRRM 1474 (1977); General American
Transportation Corp., 228 NLRB 808, 94 LRRM 1483 (1977).

89Kansas City Star Co., 236 NLRB 119, 98 LRRM 1320 (1978).

79United States Postal Service, 241 NLRB 192, 101 LRRM 1074 (1979).

71A report on State Labor Board Deferral to Arbitration is included in the Selected Pro-
ceedings of the 25th Conference of the Association of Labor Relations Agencies (July
22-27,71979), Madison, Wisconsin, published by Labor Relations Press. The paper was
presented by Joan G. Dolan, member of the Massachusetts Labor Relations Commis-
sion, following the receipt of questionnaires sent to the states which are ALRA members.
Commissioner Dolan’s paper is well worth reading by persons interested in Spielberg/
Collyer as applied by the states.

72t is regrettable that space limitations necessitated deleting much of Mr. Howlett’s
excellent contribution. Thus, in the interest of brevity, not all cases have been cited and
several states for which he provided a more detailed discussion have been relegated to
a summary at the end of this report.
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ties’ collective bargaining agreement has been completed.”3
The case ended the “Collyer”’ policy adopted by MERC one year
before the NLRB did so.74

The MERC deferred in City of Flint and later cases under the
following conditions: (1) there is a stable bargaining relation-
ship between the parties; (2) the respondent is willing to exhaust
the grievance procedure, which culminates in binding arbitra-
tion; and (3) the underlying dispute centers on the interpreta-
tion or application of the contract.

Ten years after City of Flint, the Michigan Supreme Court held
that the Public Employment Relations Act (PERA) does not
authorize MERC to defer to arbitration in a Collyer situation.
The four-member majority distinguished the NLRA and the
PERA on the ground that:

1. The Michigan legislature did not intend that MERC would
have authority to defer to private arbitration, because the PERA
requires that MERC comply with the State Administrative
Procedures Act; there i1s no such requirement in a proceeding
before an arbitrator.

2. The Michigan PERA does not include a policy statement of
preferences for the private resolution of contractual labor dis-
putes through private arbitration.’5

3. The PERA and related state statutes manifest ““a clear legis-
lative intent that, once a party to a public sector employment
collective bargaining relationship invokes MERC’s jurisdiction
under PERA, that party’s complaint should be resolved by
MERC in accordance with the statutory processes.”’76

4. The PERA prohibits public employee strikes, in contrast to
the private sector where a union is normally willing to give up
the legal right to strike in exchange for an employer’s agreement
to acceptable methods of grievance resolution.??

Califormia. Califormia has adopted Spielberg and Collyer under

73 Detroit Fire Fighters Assn. v. City of Detroit, 408 Mich. 663, 293 N.W.2d 278, 105 LRRM
3386 (1980).

74City of Flint, 1970 MERC Lab. Op. 367.

75The majority opinion noted that the Michigan Labor Mediation Act, applicable to
the private sector, does, like the NLRA, include as one purpose *‘the . . . arbitration of
labor disputes.”

76 Detrort Fire Fighters, supra note 73, at 685.

77The majority opinion does not address itself to ffielberg, although the language
appears to be broad enough to cover it. However, the dissenting opinion of Mr. Justice
Williams states that the court does not entertain “the statutory or constitutional efficacy
of post-arbitration award, or Spielberg-type deferral.” Id., at 686.
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the statutes applicable to public-school employees and state
employees.

The State Employer-Employee Relations Act provides that
the California Public Employment Relations Board (PERB) shall
not issue a complaint on a charge of an unfair labor practice
“‘against conduct also prohibited by the provisions of the agree-
ment between the parties until the grievance machinery of the
agreement, if it . . . covers the matter at issue, has been ex-
hausted, either by settlement or binding arbitration.”” If appeal
to the contract grievance procedure would be futile, exhaustion
is not necessary. The PERB has power to review the settlement
or arbitration award to determine whether it is repugnant to the
purposes of the act. If it finds so, a complaint shall be issued.”8

The Higher Education Employer-Employee Relations Act
does not contain comparable language, but provides that the
PERB shall not issue a complaint on any charge based on alleged
violation of an agreement that would not also constitute an
unfair labor practice under the act.”?

The PERB has held an arbitrator’s award deficient and repug-
nant to the public school statute.8® A hearing officer held that
an employer seeking deferral must waive all procedural de-
fenses.81

Massachusetts. Massachusetts has adopted Spielberg and Collyer.
The Massachusetts Labor Relations Commission (MLRC) first
deferred to arbitration in a Collyer situation in Cohasset School
Committee and Cohasset Teachers’ Association. 82

A union filed both an unfair labor practice charge and sought
arbitration on the transfer of employees from one division to
another. The arbitrator’s award was issued before the comple-
tion of the MLRC hearing. The MLRC dismissed the unfair
labor practice complaint, “[{slince we find no violation of
procedural safeguards and do not find the award to be repug-
nant to the purposes of the Law or the policies of the Commis-
sion, we decline to reconsider the matters herein and therefore
adopt the arbitrator’s award.”’83

The MLRC deferred where the issue was whether an adminis-
trative assistant position in the city’s police department was

78Sections 3514.5, 3541.5, California Statutes.

79Section 3563.2

80 Drycreek Joint Elementary School District, 2 NPER 05-11141 (1980).
810akland Unified School District, 2 NPER 05-11143 (1980).

82MUP 419 (1973).

83City of Boston and Boston Police Patrolmen’s Assn., Inc., 5 MLC 1155 (1978).
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includable in a unit comprised of all nonprofessional employees
of the city. The MLRC held that the arbitrator would, in all
probability, resolve the status of the disputed position, so that
the current litigation before the MLRC would serve no public
service.84 Patently, this case could have been decided as a unit
clarification issue, if the MLRC had such a policy.

In a Spielberg case, the MLRC refused to decide an issue of
transfer of work from one classification to another.85> An MLRC
hearing officer held that the MLRC will not defer where
(1) neither party filed for arbitration, (2) arbitration proceedings
would not resolve all issues, and (3) the issue is not a bona fide
contract dispute.86

Commissioner Joan G. Dolan of the Massachusetts Labor Re-
lations Commission advises that the commissioners are ‘‘debat-
ing the issue of whether or not we should defer (a)(1) or (a)(3)
cases,” and that a decision on an (a)(1) case will be issued soon.
The MLRC has “been firm in deferring (a)(5) cases.”

New York. New York State has adopted Spielberg and Collyer.
The New York Public Employment Relations Board (PERB)
adopted Spielberg in New York City Transit Authority. 87 Collyer was
also adopted in 1971.88

In 1978 the Taylor Law was amended to provide:

“[Tlhe Board shall not have authority to enforce an agreement
between an employer and an employee organization and shall not
exercise jurisdiction over an alleged violation of such an agreement
that would not otherwise constitute an improper employer or em-
ployee organization practice.”

Thus, where a charge alleges a unilateral change by an em-
ployer and the employer claims a contractual basis for its action,
the board dismisses the charge on jurisdictional grounds instead
of deferring.89

Wisconsin. Wisconsin has adopted Spielberg (and Dubo), but not
Collyer.

The Wisconsin Employment Relations statutes, applicable to
both the public and private sectors, provide that the violation of
a collective bargaining agreement is an unfair labor practice.

84 Boston Police Department, 2 NPER 22-11132 (1980).

85 Winchester School Committee and Winchester School Secretaries Assn., 5 MLC 1047 (1979).
86 Burlington School Committee, 2 NPER 22-11046 (1980).

874 PERB 3031 (1971).

88 Board of Education of the City of Buffalo, 4 PERB 3090 (1971).

89City of Oneida, 1 NPER 33-14615 (1979).
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The Wisconsin Employment Relations Commission (WERC)
enforces the provisions of a collective bargaining agreement
which provides that grievances may be submitted to arbitration.
In such cases, the WERC refuses to assert its jurisdiction. It does
not consider this to be a “deferral” to arbitration, but gives
effect to the collective bargaining contract; that is, contracts are
enforceable through arbitration and not through court or ad-
ministrative proceedings.

The first such WERC action involved the private-sector stat-
ute.% In language that sounds like Collyer, the WERC directed
the employer to cease and desist from refusing to submit a
dispute to arbitration and to comply with the arbitration provi-
sions of the collective bargaining contract. However, action was
based on the commission’s power to require compliance with a
contract, not on the principle of deferral.

Thus, the WERC has not adopted the Collyer policy of requir-
ing a charging party to arbitrate, except in the context of breach
of a collective bargaining contract. Query: Is this not what all
agencies that apply Collyer do? WERC members are reluctant to
adopt Collyer because:

“1. The Commission does not investigate or prosecute unfair
labor practices, thus making the Collyer procedure difficult to admin-
ister and of limited administrative economy;

“2. The Commission has generally pursued a policy of allowing
charging parties to assert statutory rights notwithstanding the mere
existence of possible parallel contractual rights.”91

The fact that it does not investigate or prosecute unfair labor
practices did not deter the Michigan Employment Relations
Commission from applying the Collyer doctrine.

It should be noted that the WERC provides arbitration by staff
members for employers and unions who request it. The WERC
holds:

“There are sound labor law principles to support [its] deferral poli-
cies . . . which are designes to discourage a charging party from

roceeding simultaneously in two forums and thus ‘taking two bites
}f)rom the apple’ and to insure that agreements to arbitrate contract
interpretation questions are enforced.”’92

90/t 'l Union of Operating Engineers Local No. 311 v. Milwaukee Lodge No. 46 of the Benevolent
and Protective Order of Elks cygtlhe United States of America, Case III, No. 10889, Ce-1096,
Decision No. 7753 {1966).

91 etter dated June 30, 1980 from WERC general counsel in reply to inquiry from
MERC chairman, dated June 18, 1980.

92 Milwaukee District Council 48 AFSCME v. Milwaukee Board of School Directors, Decision
No. 10663-A, Case XXXVI, No. 15096 MP-100 (1972).
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Because of the foregoing, “[tlhe possibility of paralle] pro-
ceedings in two separate forums on the same facts is particularly
repugnant to the statutory purpose . . . of the Municipal Employ-
ment Relations Act providing peaceful settlement through the
processes of collective bargaining agreements.”93

Milwaukee Board of School Directors 4 is a Dubo case. The WERC
withheld action pending arbitration. The arbitrator found that
the action of a principal (the individual charged) constituted
coercion and discrimination within the meaning of the provi-
sions of the contract, that the grievance had been resolved to the
satisfaction of both parties, and that “clean hands” did not exist
on either side of the case. He issued an award dismissing the
grievance. The union urged before the WERC that the arbitra-
tor had erred in his award by taking equity considerations into
account. The WERC noted that it does not apply a “clean
hands’’ doctrine, but found that further proceedings “would be
redundant.” The WERC noted that the arbitrator made it clear
from his opinion that the principal’s conduct was improper, and
his discussion provides guidelines for future conduct.

Other States. Based on information from those states which
responded to the committee’s inquiry or those for which state
agency cases were found, the following summarizes the posi-
tions in the states not discussed above:

These states have adopted both the Collyer and Spielberg doc-
trines either under statutory, judicial, or administrative aus-
pices: Connecticut, Florida, Maine, New Jersey, Oregon, and
Pennsylvania. The New York City Office of Collective Bargain-
ing and the New York Port Authority also have adopted both
doctrines.

The following states have adopted Collyer, all or in part, but
have not adopted or, in some instances, have not been con-
fronted with Spielberg: Delaware, Hawaii, Indiana, Vermont, and
Washington.

Nebraska has adopted neither Spielberg nor Collyer.
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