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Introduction

Considerable activity in the area of public-sector labor legisla-
tion took place in 1975. California, Connecticut, Indiana, Maine,
New Hampshire, Utah, and Washington passed comprehensive
new laws, bringing to 37 the number of states with bargaining
statutes covering all or some categories of public employees.1

Also legislated in 1975 were minor amendments to statutory im-
passe-resolution procedures in Montana (selection of fact finder),
Massachusetts (capacity of panel chairman to remand dispute for
further negotiations; retroactive date of arbitration awards for po-
lice and fire fighters tied to contract expiration date rather than
employer's fiscal year), and Nevada (modification of the statutory
scope of bargaining; delineation of mandatory and nonmandatory
bargaining subjects) . By the beginning of 1976, only nine states
lacked any legislative or executive authorization for public-sector
collective bargaining: Arizona, Colorado, Louisiana, Mississippi,
North Carolina, Ohio, South Carolina, Tennessee, and West Vir-
ginia. In Arizona and Virginia, attorney generals' opinions au-
thorize bargaining; in Illinois, state employees may bargain
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under a 1973 governor's executive order; and in New Mexico, the
state personnel board has issued regulations authorizing bargain-
ing and establishing procedures.

Thirty of the states with public-sector bargaining legislation
have fact-finding procedures, and 22 have legislated arbitration
for some or all of their public employees: Alaska, Connecticut,
Indiana, Iowa, Maine, Massachusetts, Michigan, Minnesota, Ne-
braska, Nevada, New York, Oklahoma, Oregon, Pennsylvania,
Rhode Island, South Dakota (although the South Dakota Su-
preme Court in 1975 declared the binding-arbitration law uncon-
stitutional), Texas, Utah, Vermont, Washington, Wisconsin, and
Wyoming. In seven states, the strike, subject to limitations, is le-
galized or authorized: Alaska, Hawaii, Minnesota, Montana, Ore-
gon, Pennsylvania, and Vermont.

Because much statutory variation exists at the state and local
level, it is difficult to point to consistent trends in legislation. In
general, however, grievance arbitration has become widespread in
public employment, and interest arbitration in lieu of the right
to strike, particularly with respect to police and firemen, is being
legislated by an increasing number of states.

As more jurisdictions adopt public-employee bargaining laws,
the volume of judicial and agency activity expands, as does the
number of grievance- and interest-arbitration cases. It would be
impossible, because of space limitations, to deal in this report
with all public collective bargaining developments of the past
year and to summarize all of the significant decisions of labor
agencies and arbitrators affecting public employees. Thus, rather
than being a comprehensive survey, this report contains highly
selective material that is intended to be representative of public-
sector developments. Our objective has been to highlight statu-
tory and judicial developments that may be of particular interest
to neutrals operating in the public sector.

The report does contain a state-by-state analysis of the major
features of the laws passed in 1975. In highlighting new legisla-
tion, our emphasis has been on dispute-settlement provisions.
Also included are summaries of developments in the federal sec-
tor under the Executive Order and in Canada. The third major
portion of the report is devoted to a digest of court decisions
dealing with the legality and enforceability of arbitration in pub-
lic employment.
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Public-Sector Legislation

California

(Ch. 961, L. 1975. Effective date: July 1, 1976.)
In the fall of 1975, California enacted a new bargaining statute

for employees of the state's public schools and community col-
leges. The statute repeals California's Winton Act, under which
teacher representatives were prohibited from bargaining and
could only "meet and confer" with school boards on employment
conditions. The statute establishes a three-member Educational
Employment Relations Board to administer the law. Interest-
ingly, there is a specific statutory provision that sets forth the leg-
islative intent to expand the jurisdiction of the EERB upon en-
actment of additional legislation covering other public-employee
categories, at which time the EERB will become the Public Em-
ployment Relations Board.

The scope of bargaining under the new law is defined as wages,
hours, and terms and conditions of employment. "Terms and
conditions" means health and welfare benefits, leave and transfer
policies, safety conditions, class size, procedures to be used for the
evaluation of employees, organizational security, and binding
grievance arbitration. The law authorizes the negotiation of
agreements that contain grievance procedures culminating in
binding arbitration. Additionally, the exclusive representative
may "consult" on the definition of educational objectives, the de-
termination of curriculum and course content, and selection of
text books to the extent such matters are within the discretion of
the school employer under law. All matters not expressly enumer-
ated are reserved to the employer and "may not be a subject of
meeting and negotiating." The latter restriction implies that the
law does not recognize permissive subjects of bargaining inas-
much as the employer is prohibited from negotiating on subjects
not specifically included as mandatory items within the scope of
representation. With respect to the negotiability of "organiza-
tional security," the law provides that the employer may agree to
an agency-shop provision, but may require that such a provision
be severed from the rest of the contract and be voted on sepa-
rately by all unit members.

The law is silent on the right to strike, and its impasse provi-
sions do not provide for finality. Bargaining disputes are subject
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to mediation and fact-finding with advisory recommendations.,
which must be based upon criteria set forth in the law.

A unique provision of the statute is the public-notice section,
which is intended to inform and give the public an opportunity
to express views on negotiating issues. All initial bargaining pro-
posals of both employees and employers must be presented at a
public meeting of the school employer where they shall become
public records. Formal negotiations are not to commence until
the public has had a reasonable period of time to become in-
formed and to express itself on the proposals that have been pre-
sented. Finally, new subjects of negotiations that arise after the
presentation of initial proposals must be publicized within 24
hours, and if a vote is taken on such subjects by the public em-
ployer, the vote of each member voting must also be made public
within 24 hours. This public-notice section of the new California
law is, in effect, a variation of the sunshine laws that have been
adopted by several jurisdictions. Whether it will make negotia-
tions more responsible and the process more responsive to public
sentiment, or whether it will inhibit collective bargaining by put-
ting the participants in a goldfish bowl where they cannot engage
in the give-and-take of negotiating, remains to be seen.

Connecticut

State Employees
(P. A. 566, L. 1975. Effective date: October 1, 1975.)
Connecticut's collective bargaining law for state employees cov-

ers wages, hours, and other conditions of employment, subject to
personnel-board merit policies; the agency shop is permitted. The
law specifically excludes from bargaining the establishment, con-
duct, and grading of merit examinations, the rating of candidates,
the establishment of lists from such examinations, and the ap-
pointments from such lists.

The Labor Board administers the law, which provides for
unit-determination procedures, contains employer and employee
organization prohibited practices, and prohibits strikes and lock-
outs.

If a bargaining dispute exists after a "reasonable period of ne-
gotiations" or no agreement is reached "within a reasonable pe-
riod of time prior to the final date for presenting the governor's
budget to the legislature," either or both parties may petition the
arbitration board to initiate fact-finding.
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After hearings, and within 30 days of his appointment, the fact
finder is to make recommendations to resolve the dispute. He is
not prohibited from trying to mediate. His costs, which are to be
in line with pay schedules established by the arbitration board,
are to be split by the parties.

In an effort to identify the public employer for bargaining pur-
poses, the law states that after an organization is designated exclu-
sive agent of employees in an appropriate unit, the employer
shall be represented by the chief executive officer in the case of
an executive branch employer, or his representative "who shall
maintain a close liaison with the legislature relative to the negotia-
tions and the potential fiscal ramifications of any proposed settle-
ment." A judicial branch employer and a legislative branch em-
ployer will be represented by their respective chief administrative
officers. The faculty and professional employees of each segment
of the higher education system shall negotiate with their own
board of trustees.

Requests for funds necessary to implement written agreements
reached and for approval of any provisions in conflict with any
statute or personnel-board rule are to be submitted by the em-
ployer within two weeks to the legislature, which may approve or
reject such request as a whole by a majority vote of those present
and voting.

If rejected, "the matter shall be returned to the parties for fur-
ther bargaining," and the employer's failure to submit such re-
quest to the legislature shall be considered an employer prohib-
ited practice. If the request receives legislative approval, the
legislature shall appropriate whatever funds are required to com-
ply with an agreement. Where there is a conflict between any
collective agreement and any general or special act or rules
adopted by state agents, such as a personnel board, the terms of
the agreement prevail.

Municipal Employees

(P.A. 159, L. 1965, as last amended by P. As. 35, 173, 189, and
570, LS. 1975. Effective date: October 1, 1975.)

The Connecticut legislature also amended the Municipal Em-
ployee Relations Act to provide for item-by-item final-offer arbi-
tration. The law provides for mediation and fact-finding prior to
invocation of arbitration.
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Within 40 days after issuing his report, the fact finder shall
"personally appear before the negotiators and legislative body of
the municipal employer at one meeting, and personally appear
before the negotiators and membership of the employee organiza-
tion at another meeting, to read his written report, verbatim, and
to answer all questions concerning the same that may be directed
to him." If either the city's legislative body or the union fails to
notify the other within 20 days of the fact finder's meeting that it
has rejected his recommendations, they "shall be deemed ac-
cepted and shall be final and binding on all parties." The fact fin-
der's report shall be considered an approved contract and shall
not require further approval of the city's legislative body.

If the fact finder's report is rejected, the dispute is submitted
to a three-member tripartite arbitration panel. The chief execu-
tive officer of the municipal employer and the executive head of
the municipal employee organization each select one member of
the panel. These two panel members jointly select the neutral
third member who acts as chairman of the arbitration panel. The
statute calls for an elaborate procedure for defining the unre-
solved issues, whereby the parties set forth contract and alterna-
tive contract language as to what provisions each finds unaccepta-
ble about the other party's position. The panel issues a statement
on all the unresolved issues, and the parties file briefs with the
secretary of the State Board of Mediation, who is responsible for
administering these procedures. These briefs state the unresolved
issues. The parties may even file reply briefs, which the secretary
exchanges between them. Finally, each party files a statement of
its "last best offer" on each of the unresolved issues.

The arbitration panel is to make its award on an item-by-item
basis, taking account of such factors as wages, salaries, fringe ben-
efits, and working conditions prevailing in the labor market, the
ability of the municipal employer to pay, and the interests and
welfare of the employees.

Indiana

(§§1-13, Ch. 4 of IC 22-6, as enacted by H.B. 1298, L. 1975.
Effective date: July 1, 1975.)

Indiana passed a law giving public employees the right to orga-
nize and bargain. This new law, which supplements and resem-
bles the 1973 statute covering public school teachers, contains a
prohibition against strikes and widens the jurisdiction of the Ed-
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ucation Employment Relations Board to perform the same func-
tions for state and local employees as it had for teachers, e.g., unit
determination, unfair labor practice decisions, and impasse reso-
lution. However, the law specifically excludes police, firemen,
professional engineers, faculty of any university, confidential em-
ployees, and municipal or county health-care institution employ-
ees. The statutory scope of bargaining covers wages, hours, and
other terms and conditions of employment, including grievance
procedures culminating in binding arbitration. Public employers
are given the authority to manage and direct the operations of
the public agency, including the right to direct employees' work;
establish policy; hire, promote, transfer, assign, retain, suspend,
or discharge employees; maintain efficient operations; relieve em-
ployees from duties because of lack of work or another legitimate
reason; and take action necessary to carry out the agency's statu-
tory mission.

Impasse procedures include mediation and fact-finding. Each
party has the option of notifying the other that it wants the fact-
finding recommendations to be binding. If the recommendations
are binding, the parties shall comply, but if the employer does
not have the legal authority to comply with all or part of them,
•"it shall take such actions as may be necessary to enable it to
comply, including the submission of requests to appropriate legis-
lative bodies." If advisory, the settlement proposals are submitted
privately to the IEERB and the parties, but any of them or the
fact finder can make the recommendations public if the dispute is
not settled in 10 days.

Nothing prohibits parties from agreeing to substitute their own
procedure for resolving bargaining impasses, from agreeing to use
any other governmental or other agency or person in lieu of the
IEERB, or from voluntarily agreeing to submit any or all dis-
puted issues to final and binding arbitration. Impasse arbitration
awards are enforceable in the same manner as provided for en-
forcing bargaining agreements.

The law also provides a further alternative method for settling
bargaining disputes whereby the parties may agree to a "final" or
"last best offer" procedure. Under this, each party presents one
final offer and one alternative final offer, neither of which may
contain any issue that was not an issue at the time of final dis-
pute. After continuing to negotiate for another five days, the par-
ties then choose a three-member panel to act as the final-offer
selector; if they cannot agree, they shall alternatively strike eight
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names from a list of 11 submitted by the IEERB, which also sets
the panel members' pay.

While the panel is to conduct an informal hearing, it cannot
mediate or otherwise settle the dispute, and its members cannot
communicate with third parties about recommendations for set-
tlement. The panel shall select the most reasonable, in its judg-
ment, of the final offers submitted, and the one selected shall be
the parties' binding contract. It cannot compromise or alter the
final offer it selects; selection shall be based on the content of the
final offer, and no consideration is to be given to or evidence re-
ceived concerning the mediation, fact-finding, or settlement offers
not contained in the final offers.

The panel is directed to consider past agreements between the
parties; wage, hour, and employment condition comparisons be-
tween the employees and those of employees doing comparable
work, including factors peculiar to the public agency; employ-
ment security and tenure; the public interest; and the financial
impact on the taxing unit of government to insure no determina-
tion will place a unit of government in a deficit-financing posi-
tion. The entire cost of this final-offer selection procedure is to be
borne equally by the two parties.

The law prohibits a public employer from entering into an
agreement that would place it in a position of deficit financing,
and any contract providing for such deficit financing is void to
that extent. The law adds that "there is no intent to eliminate, or
impair, any patronage employment, 60-40 employment, merit
employment, bipartisan employment, or other types of employ-
ment existing at the time of the passage of this chapter, and nego-
tiation on such method of employment is specifically prohibited.
Further, the voluntary contribution of funds, by individuals, to
political parties is not prohibited."

Maine

(§§1021-1034, Ch. 12 of Title 26, as enacted by Ch. 603, L.
1975. Effective date: July 1, 1976) .

Maine's new law gives collective bargaining rights to employees
of the University of Maine. This legislation, which supplements
Maine's two other statutes for municipal and state employees,
provides for election of exclusive bargaining agents; permits ne-
gotiations on wages, hours, and working conditions (including
agency shop) ; contains employer and employee organization im-
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proper practices, including a ban on strikes; and sets forth im-
passe-resolution procedures, including mediation, fact-finding,
and arbitration. The Maine Labor Relations Board (formerly the
Public Employee Labor Relations Board) will administer the
law, effective July 1, 1976.

The law states that a contract may provide for binding arbitra-
tion of grievances, but the only grievances that may be submitted
to arbitration "shall be disputes . . . as to the meaning or applica-
tion of the specific terms of collective bargaining agreement."

The statute initially identifies six university-wide bargaining
units based on the following occupational groups: faculty; profes-
sional and administrative staff; clerical, office, laboratory, and
technical; service and maintenance; supervisory classified; and po-
lice. In the future, additional or modified university system-wide
units may be sought and found appropriate. Excluded from cov-
erage are persons appointed pursuant to statute, deans or mem-
bers of the chancellor's staff, those acting in confidential capaci-
ties, and those employed less than six months.

The impasse procedures provide that mediation may be by
unilateral request, fact-finding by joint or unilateral request, and
arbitration by joint or unilateral request, after which the
MLRB's executive director determines if any impasse exists and
asks the parties to select an arbitrator panel via a procedure set
forth in the law. The panel is to make only advisory recommen-
dations and findings of fact with respect to a controversy over sal-
aries, pensions, and insurance. Determinations as to other mat-
ters, if made by a majority of the arbitrators, are binding on both
parties, subject to review by the superior court.

Arbitration awards must be based on the following criteria:
(1) The interests and welfare of the students and the public

and the financial ability of the university to finance the cost items
proposed by each party to the impasse;

(2) Comparison of the wages, hours, and working conditions
of the employees involved in the arbitration proceeding with the
wages, hours, and working conditions of other [public and pri-
vate sector] employees performing similar services and competing
in the same labor market;

(3) The overall compensation presently received by the em-
ployees, including direct salary and wage compensation, vacation,
holidays, life and health insurance, retirement, and all other ben-
efits received;
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(4) Such other factors not confined to the foregoing, which
are normally and traditionally taken into consideration in the res-
olution of disputes involving similar subjects of collective bar-
gaining in public higher education;

(5) The need of the university for qualified employees;
(6) Conditions of employment in similar occupations outside

the university;
(7) The need to maintain appropriate relationships between

different occupations in the university; and
(8) The need to establish fair and reasonable conditions in re-

lation to job qualifications and responsibilities.
The law provides that the board shall pay the costs for the first

three days of services of the panel of mediators, but the parties
shall share equally all other costs, including mediator's costs be-
yond three days; arbitrators' costs, per diem expenses, and actual
and necessary travel and subsistence expenses; costs of the Federal
Mediation and Conciliation Service or the American Arbitration
Association; and the costs of hiring the premises where any arbi-
tration proceedings are conducted. Services of the Maine Board
of Arbitration and Conciliation, however, are available to the
parties at no expense.

The law sets forth six university and four employee organiza-
tion prohibited practices, including refusing to bargain collec-
tively; interfering with employees exercising their guaranteed
rights; blacklisting; and engaging in a "work stoppage, slow-
down, or strike."

New Hampshire

(Ch. 273-A, as enacted by Ch. 490, L. 1975. Effective date:
December 21, 1975.)

New Hampshire enacted a comprehensive public-employee bar-
gaining law, replacing earlier statutes that had covered only
certain categories of employees. A five-member Public Employee
Labor Relations Board was created to implement and administer
it.

The new law gives public employees the right to organize and
bargain on wages, hours, and employment conditions other than
management policies; it lists employer and employee unfair labor
practices, which include lockouts and strikes; and it provides for
mediation and fact-finding in bargaining disputes. If either party
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rejects the fact-finding recommendations, they "shall be submit-
ted to the full membership of the employee organization and to
the board of the public employer, which shall vote to accept or
reject so much of his [fact finder's] recommendations as is other-
wise permitted by law." The statute provides further that if ei-
ther the membership or the employer's board rejects the neutral's
recommendations, the findings and recommendations will be sub-
mitted to the legislative body of the public employer, and if the
impasse is not resolved, negotiations shall be reopened. The law
also states that nothing prohibits the parties from designing their
own lawful procedures for resolving impasses, as long as they do
not bind the legislative body on cost items.

Unit-determination provisions in the statute are conventional.
The most notable sections provide that the PELRB may not cer-
tify a unit of less than 10 employees with the same community of
interest, and it may certify a unit of professional and nonprofes-
sional employees only if both sets of employees vote separately to
join the proposed combined unit. Also, persons exercising super-
visory authority involving the significant exercise of discretion
may not belong to the same bargaining unit as the employees
they supervise. Unit determinations made by a board designee
may be appealed to the full board. With regard to bargaining by
state employees, the law stipulates:

"Cost items and terms and conditions of employment affecting state
employees generally shall be negotiated by the state, represented by
the negotiating committee set out below, with all interested bar-
gaining units. Negotiations regarding terms and conditions of em-
ployment unique to individual bargaining units shall be negotiated
individually with the representatives of those units by the state ne-
gotiating committee. For purposes of bargaining under this section,
the state negotiating committee shall include representatives of the
office of the attorney general, the department of administration and
control and the department of personnel, and such other members
of the executive branch as the governor may designate. The gover-
nor shall designate a chairman from among its members."

Nevada

(§§288.010-288.280, as enacted by Ch. 650, L. 1969, and as last
amended by Ch. 539. Effective date: May 18, 1975.)

The Nevada legislature amended the state's public-employee
bargaining statute by designating mandatory and permissive sub-
jects of teacher bargaining and by establishing an employee-man-
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agement relations advisory committee to recommend members
the governor appoints to the Local Government Employee Man-
agement Relations Board.

The issue of scope of bargaining erupted in 1974, when the
Nevada Supreme Court issued a decision finding preparation
time, class size, professional improvement, student discipline,
teacher performance, differential staffing, teachers' work load, and
instructional supplies to be within the scope of mandatory bar-
gaining.

The legislature responded by repealing the statutory provision
that had mandated bargaining on "wages, hours, and conditions
of employment" and inserting the following language:

"1. Except as provided in subsection 4, it is the duty of every local
government employer to negotiate in good faith through a repre-
sentative or representatives of its own choosing concerning the man-
datory subjects of bargaining set forth in subsection 2 with the des-
ignated representatives of the recognized employee organization, if
any, for each appropriate negotiating unit among its employees. If
either party so requests, agreements reached shall be reduced to
writing. Where any officer of a local government employer, other
than a member of the governing body, is elected by the people and
directs the work of any local government employee, such officer is
the proper person to negotiate, directly or through a representative
or representatives of his own choosing, in the first instance concern-
ing any employee whose work is directed by him, but may refer to
the governing body or its chosen representative or representatives
any matter beyond the scope of his authority.
"2. The scope of mandatory bargaining is limited to: salary or
wage rates or other forms of direct monetary compensation; sick
leave; vacation leave; holidays; other paid or nonpaid leaves of ab-
sence; insurance benefits; total hours of work required of an em-
ployee on each work day or work week; total numbers of days'
work required of an employee in a work year; discharge and disci-
plinary procedures; recognition clause; the method used to classify
employees in the negotiating unit; deduction of dues for the recog-
nized employee organization; protection of employees in negotiat-
ing unit from discrimination because of participation in recognized
employee organizations consistent with provisions of this chap-
ter; no-strike provisions consistent with the provisions of this
chapter; grievance and arbitration procedures for resolution of dis-
putes relating to interpretation or application of collective bargain-
ing agreements; general savings clauses; duration of collective bar-
gaining agreements; safety; teacher preparation time; [and]
procedures for reduction in work force.
"3. Those subjects which are not within the scope of mandatory
bargaining and which are reserved to the local government em-
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ployer without negotiation include: the right to hire, direct, assign,
or transfer an employee as a form of discipline; the right to reduce
in force or layoff any employee because of lack of work or lack of
funds, subject to paragraph (t) of subsection 2 [work force reduc-
tion procedures]; [and] the right to determine: appropriate staffing
levels and work performance standards, except for safety considera-
tions, the content of the workday, including without limitation
workload factors, except lor safety considerations, the quality and
quantity of services to be offered to the public, and the means and
methods of offering those services.
"4. Notwithstanding the provisions of any collective bargaining
agreement negotiated pursuant to this chapter, a local government
employer is entitled to take whatever actions may be necessary to
carry out its responsibilities in situations of emergency such as a
riot, military action, natural disaster, or civil disorder. Such actions
may include the suspension of any collective bargaining agreement
for the duration of the emergency. Any action taken under the pro-
visions of this subsection shall not be construed as a failure to ne-
gotiate in good faith.
"5. The provisions of this chapter, including without limitation the
provisions of this section, recognize and declare the ultimate right
and responsibility of the local government employer to manage its
operation in the most efficient manner consistent with the best in-
terest of all its citizens, its taxpayers, and its employees.
"6. This section does not preclude, but this chapter does not re-
quire the local government employer to negotiate subject matter
enumerated in subsection 3 which are outside the scope of manda-
tory bargaining. The local government employer shall discuss sub-
ject matters outside the scope of mandatory bargaining but it is not
required to negotiate such matters."

Utah

(§§1-10, S.B. 190, L. 1975. Effective date: May 13, 1975.)

Utah's first piece of public-sector labor legislation is a bargain-
ing statute for fire fighters, giving them the right to bargain on
wages, hours, and other conditions of employment. Collective
agreements may not exceed two years in duration and must con-
tain a no-strike clause.

Whenever wages, rates of pay, or any other matter requiring
appropriation of money by a city, town, or county are included as
a matter of collective bargaining conducted under the act, the
bargaining agent must serve written notice of request for bargain-
ing at least 120 days before the last day on which funds can be
appropriated to cover the contract period that is the subject of
bargaining.
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If the parties cannot reach agreement within 30 days of nego-
tiations, all unresolved issues are submitted to tripartite, binding
arbitration. Arbitration expenses are shared equally by the par-
ties.

Washington

(§§1-20, 23-25, Title 41, as enacted by S.B. 2500, L. 1975,
effective January 1, 1976; Title 41 RCW, as enacted by Ch. 296,
L. 1975, effective January 1, 1976, and as amended by Ch. 5.
Effective date: September 8, 1975.)

The State of Washington repealed its previous teacher negotia-
tion law and passed a new Educational Employment Relations
Act covering public school teachers. The new law calls for bar-
gaining on wages, hours, and terms and conditions of employ-
ment; permits negotiation of agency-shop and binding grievance
arbitration; and is silent on teachers' right to strike.

Washington also enacted a new law creating a three-member
Public Employment Relations Commission. Effective January 1,
1976, PERC assumes the regulatory functions of labor relations
involving education employees, local government employees, com-
munity college faculty, state university staff and support employ-
ees, and port district workers. The new agency will administer
mediation and fact-finding and conduct secret-ballot elections
wherein the employer's last offer of settlement is submitted to
vote of the unit membership.

At the request of either party, PERC assigns mediators or fact
finders to resolve impasses. Within 30 days after appointment, the
fact finder makes findings of fact and recommends terms of settle-
ment. Such determinations are advisory and may be made public.
Fact finders are deemed agents of the state, and their costs are
borne by PERC.

In addition, PERC designates fact finders and arbitration panel
chairmen in resolving impasses involving uniformed personnel.

Federal Sector Report2

In 1975, there was some movement toward collective bargain-
ing legislation for federal employees. At the present time a sub-

2 Provided to the Committee on Public Employment Disputes Settlement by
Howard W. Solomon, Executive Secretary, U.S. Federal Service Impasse Panel,
Washington, D.C.
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committee of the Committee on Post Office and Civil Service of
the House of Representatives is marking up a bill that may be re-
ported out on the floor of the House in 1976. Major questions
facing the legislators include the scope of bargaining and union-
security provisions of any new bill.

On February 6, 1975, Executive Order 11491, which establishes
the current collective bargaining framework for federal employ-
ees, was amended. The major changes included (1) establishment
of procedures to facilitate the consolidations of existing bargain-
ing units within an agency; (2) authorization to the Assistant
Secretary of Labor to resolve negotiability issues that have arisen
in the context of unfair-labor-practice proceedings resulting from
unilateral changes in established personnel policies, practices, and
matters affecting working conditions; (3) authorization to the As-
sistant Secretary of Labor independently to investigate unfair-la-
bor-practice complaints; (4) establishing that questions as to
whether a matter is arbitrable under the terms of the negotiated
grievance and arbitration procedure may, by mutual agreement
of the parties, be submitted to an arbitrator for resolution or re-
ferred to the Assistant Secretary for decision; (5) expansion of
the scope of bargaining to permit negotiation on the scope of the
grievance procedure with statutory appeal procedures as the sole
mandatory exclusion; and (6) expansion of the scope of bargain-
ing by providing that only those internal agency regulations is-
sued at the agency headquarters level or at the level of a primary
national subdivision for which a "compelling need" exists, under
criteria to be established by the Federal Labor Relations Council,
may bar negotiations with respect to a conflicting proposal.

On December 23, 1975, the council's criteria for determining
"compelling need" for agency policies and regulations went into
effect. They are as follows:

"I. The policy or regulation is essential, as distinguished from
helpful or desirable, to the accomplishment of the mission of the
agency or the primary national subdivision;
"2. The policy or regulation is essential, as distinguished from
helpful or desirable, to the management of the agency or the pri-
mary national subdivision;
"3. The policy or regulation is necessary to insure the maintenance
of basic merit principles;
"4. The policy or regulation implements a mandate to the agency
or primary national subdivision under law or other outside author-
ity, which implementation is essentially nondiscretionary in nature;
or
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"5. The policy or regulation establishes uniformity for all or a sub-
stantial segment of the employees of the agericy or primary national
subdivision where this is essential to the effectuation of the public
interest."
The council's rules provide that a compelling need exists for

an applicable policy or regulation concerning personnel policies
and practices and matters affecting working conditions when the
policy or regulation meets one or more of the above illustrative
criteria.

In 1975, the council continued the trend of modifying or over-
turning arbitration awards on a highly restrictive basis.' In this
regard, Section 2411.37 (a) of the council's rules of procedure
provides that "[a]n award of an arbitrator shall be modified, set
aside in whole or in part, or remanded only on grounds that the
award violates applicable law, appropriate regulation, or the
order, or other grounds similar to those applied by the courts in
private sector labor-management relations."

Prior to October 31, 1974, the Comptroller General had con-
sistently overturned arbitrator awards involving back pay. In the
latter part of 1974, he held for the first time that the violation of
a mandatory provision of a negotiated agreement resulting in the
loss or reduction of an employee's pay, allowances, or differentials
is an unjustified or unwarranted personnel action, provided the
mandatory provision was properly included in the agreement;
and that such violations are subject to the Back Pay Act, 5 U.S.C.
5596; and, therefore, the Back Pay Act is the appropriate statu-
tory authority to compensate an employee for pay, allowances,
and differentials that the employee would have received but for
the violation of the mandatory provision of the negotiated
agreement.4

The Comptroller General has continued to expand his influ-
ence on the federal labor-management relations program, sup-
porting the collective bargaining process through his decisions. In
1975, the Comptroller General held that (1) a finding by an ap-
propriate authority, such as the Assistant Secretary for
Labor-Management Relations, that an employee has undergone
an unjustified and unwarranted personnel action as a result of an

3 See, e.g., Long Beach Naval Shipyard and Federal Employees Metal Trades
Council, FLRC No. 74A-40 (January 15, 1975) , Report No. 62, Stcese, arbitrator;
and NAGE Local R8-14 and Federal Aviation Admin., Oklahoma City, Okla.,
FLRC No. 74A-38 (July 30, 1975) , Report No. 79, Stratum, arbitrator.

4 See 54 Comp. Gen. 312 (1974) and 54 Comp. Gen. 403 (1974) .
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unfair labor practice that directly caused the employee to be de-
prived of pay which he would otherwise have received but for
such action, would entitle the employee to back pay; 5 and (2)
back pay may be given to any employee who has undergone an
unjustified or unwarranted personnel action, without regard for
whether such action was one of omission (including whether such
acts involve a failure to promote in a timely fashion or a failure
to afford an opportunity to work overtime in accordance with re-
quirements of agency regulations or a collective bargaining agree-
ment) or commission.6

In March 1975, the Federal Service Impasses Panel, for the sec-
ond time since its inception in August 1970, imposed a
settlement on parties involved in a negotiation impasse. Under
Sections 5 and 17 of Executive Order 11491, the panel is granted
broad authority to "take any action it considers necessary to settle
an impasse" or "settle the impasse by appropriate action." In De-
partment of Justice, Immigration and Naturalization Service,
Washington, D. C. and National Council of INS Locals and the
National Border Patrol Council, American Federation of Govern-
ment Employees, AFL-CIO,7 the panel exercised this authority
and issued a Decision and Order directing a settlement on two
impasse issues.

The panel's Decision and Order was preceded by postfact-find-
ing recommendations lor settlement on 13 issues concerning disci-
pline, grievance arbitration, equal employment opportunity coun-
selors, health and safety, uniforms, and a contract reopener.
These recommendations provided the framework for resolution
of 11 of the 13 issues. The two unresolved issues concerned (1)
the time allowed an employee for responding to a notice of pro-
posed disciplinary action where the preliminary investigation had
been unusually prolonged and (2) the disposition of grievances
arising under the parties' separately negotiated Merit Promotion
Plan.

Following notification by the parties of the continuation of the
impasse, the unresolved issues became the subject of a final-action
hearing before a subpanel of the panel. Subsequently, the full
panel took action pursuant to Section 2471.15 of its Rules of Pro-
cedure by issuing a Decision and Order.

•"> 54 Comp. Gen. 760 (1975) .
c File No. B-175275, June 20, 1975, 54 Comp. Gen. 1071.
7 Case No. 73 FSIP 14, March 19, 1975.
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In reaching its decision concerning the first issue, the panel rec-
ognized the necessity for law enforcement officers to defend them-
selves as well as the employer's need for a thorough investigation
prior to proposing disciplinary action. It found merit in the un-
ion's proposal, which sought to assure employees a reasonable ex-
tension of time where investigations had been prolonged, and the
desire of the employer to retain some flexibility in considering
each request on its merits as mandated by Civil Service Commis-
sion regulations. It, therefore, directed the parties to include in
their agreement specific language to provide employees with the
assurance that where investigations are unduly prolonged, the em-
ployer will grant a reasonable extension of the response period to
the proposed disciplinary action.

In arriving at its decision with respect to the promotion-griev-
ance issue, the panel was cognizant of the fact that the issue was
intertwined with questions concerning the scope of the grievance
procedure and the nature of the Merit Promotion Plan to be de-
veloped by the parties. It concluded that, despite the history and
context of bargaining in this case, neither the parties' long-range
collective bargaining relationship nor the intent of Executive
Order 11491 would be well served if bargaining on this issue of
major importance were to be foreclosed by the panel's actions.
Consequently, the parties were directed to hold in abeyance con-
sideration of a procedure for resolving promotion grievances
until they commenced negotiations for a new Merit Promotion
Plan and to include a specific reopener clause in their agreement
that would provide for the negotiation of the Merit Promotion
Plan and a procedure for the resolution of promotion grievances.
To prevent protracted negotiations for the new Merit Promotion
Plan, the panel established a time frame of 90 days for their com-
pletion. One other element of the panel's Decision and Order was
its direction to the parties to sign off on all items that had been
agreed upon.

A significant court case in 1975 was National Treasury Employ-
ees Union v. Nixon* in which attorneys' fees and litigation ex-
penses were awarded to the National Treasury Employees Union
(NTEU) . This determination was the result of NTEU's success-
ful prosecution of a claim that former President Nixon violated
the Federal Pay Comparability Act by denying a 5.14-percent pay

172 U.S. App. D.C. 217, 521 F.2d 317 (1975).
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increase scheduled to become effective in October 1972.9 As a re-
sult, approximately 3.5 million federal employees received retro-
active salary payments ranging from $69 to more than $450. Sub-
sequently, NTEU filed an application for an award of counsel
fees and litigation expenses and suggested that each employee
who benefited from the union's suit and who was still on the pay-
roll contribute 10 cents toward the cost of maintaining the suc-
cessful action. The U.S. District Court for the District of Colum-
bia rejected the application as being without legal foundation,
but the court of appeals reversed the judgment. The court held
in pertinent part: 10 "Where the members of a distinct class of
persons, such as these federal employees, derive a significant sum
of money from the efforts of a few, it is only just to permit the
few to spread their reasonable expenses to all members of the
class."

Furthermore, the appeals court said that the district court
might approve a plan requiring each federal employee who bene-
fited from the NTEU court suit to contribute an agreed-upon
amount to the NTEU legal fund. Employees who objected could
be exempted but would have to take the necessary action to be
exempted. The significance of this case is that this would be a de-
parture from the present procedure for employee support of fed-
eral labor unions, i.e., federal employees are assumed not to want
to support unions unless they take affirmative action to do so.
The court's rationale might also be relied upon to support the
validity of the agency shop.

More Highlights of Federal Public-Sector Developments

Another significant development in 1975 was President Ford's
pay-raise victory in Congress. The Civil Service Commission and
Office of Management and Budget had recommended a pay hike
of 8.66 percent in order to bring federal salaries to parity with
private-sector salaries, as required by the Federal Pay Compar-
ability Act of 1970. The President, however, issued an "alterna-
tive plan" under the Act to limit the 1975 general schedule
increase to 5 percent. And, to the surprise of federal employee
union lobbyists, Congress did not pass a resolution disapproving
the 5-percent ceiling. Passage would have required payment of the

o National Treasury Employees Union v. Nixon, 160 U.S. App. D.C. 321, 492
F.2d 587 (1974) .

io 521 F.2d 317 at 321 (1975) .
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full comparability increase as determined by the CSC and the
OMB. Some observers say that by rejecting the 8.66-percent
increase, Congress "did far more than signal a sharp change of
attitude on federal pay. It also indicates that the public employee
unions are in for a period when Congress will be giving them 'a
hard way to go.' "

Federal employees were also dissatisfied by the report of the
President's Pane] on Federal Compensation. In December 1975,
this panel, chaired by Vice President Nelson Rockefeller, issued
its report containing 20 recommendations to revamp the federal
pay structure.

One suggestion advanced by the panel is that merit rather than
length of service be the determining factor in awarding within-
grade pay increases. The report also advocates that the general
schedule, under which 1.4 million civilian employees are paid, be
split in two—a clerical/technical service, to be compensated at
geographical rates, and a professional /administrative/managerial/
executive service, to be paid national rates as is the case currently.

The emphasis of the report is on total compensation rather
than merely on salary. While the report reaffirms the notion that
federal pay should be comparable to the going rate for similar
jobs in the private sector, it would include fringe benefits as part
of the total compensation package in arriving at the comparabil-
ity figures, and it would expand the universe of workers to in-
clude state and local government employees "when needed."

The fiscal crisis in New York and other jurisdictions and a
public referendum in San Francisco after the police-fire strike in
that city were other indicators of the swing of public opinion
against public-employee unions. All of these events have contrib-
uted to a waning of congressional enthusiasm for a federal law
establishing bargaining rights for local, state, and federal
employees.11

Also related to the question of the passage of a federal law for
state and local employees is the uncertainty resulting" from the
pendency of two key cases before the U.S. Supreme Court: Na-
tional League of Cities v. Usery and California v. Dunlop. These
cases, winch have been reargued in 1976, challenge the constitu-
tionality of the 1974 Fair Labor Standards Act amendments that
set wage and overtime requirements for state and local employ-

11 "Public Opinion Seen Swinging Against Government Employees Unions: Pro-
ductivity Advances Predicted," &Z6 CiERR Z-l (10/0/75) .
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ees, particularly police and firemen. It is generally agreed that
these cases have broad implications because a high court decision
declaring the FLSA extension unconstitutional probably would
diminish the immediate chances for passage of a federal law, no
matter how conditional such law might be with respect to federal
aid to state and local governments.

On June 24, 1976, the Supreme Court decided the cases and
held, in a five-to-four decision, that the federal wage and hour
standards cannot be applied to employees of state and local gov-
ernments. Reversing Maryland v. Wirtz, 392 U.S. 183 (1968), the
Court stated that the 1974 amendments extending FLSA coverage
to states and their political subdivisions exceeded Congress's
power under the Commerce Clause of the federal Constitution.
(See 96 S.Ct., 2465, 22 W. H. Cases 1064, CERR 663, E-l.) The
Supreme Court decision and its effects will be discussed more fully
in the next committee report.

Significant Developments in Public-Service
Bargaining in Canada—1975 12

Following the tabling in Parliament of the Finkelman Report,
"Employer-Employee Relations in the Public Service of Canada,
Proposals for Legislative Change," a Special Joint Committee of
the Senate and of the House of Commons was established to con-
sider the report, hear witnesses, and make recommendations to
Parliament. The committee began its sittings late in 1974 and
continued throughout most of 1975.

It soon became clear that the magnitude of the task would pre-
vent the committee from making an early report. At the same
time it had been made evident to the committee that the Public
Service Staff Relations Board, composed largely of part-time
members able to meet only at infrequent intervals, would be un-
able to cope with its increasing load of business. Consequently, the
committee prepared an interim report recommending the estab-
lishment of a full-time public-member board with a chairman,
vice-chairman, and at least three deputy chairmen, which would
take over, in addition to its own former functions, those of the
Arbitration Tribunal and the adjudicators (arbitrators in the pri-
vate sector).

The effect of the amendment referred to in the preceding para-

'- Prepared by Jacob Finkelman, Chairman, Public Service Staff Relations Board.
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graph is that the board will deal not only with the usual matters
handled by a labor relations board, but will become a tribunal
which will also deal with interest disputes (formerly referred to
the Arbitration Tribunal) and grievances concerning the inter-
pretation and application of collective agreements and discipli
nary matters (formerly determined by the adjudicators) .

The interim report was tabled in Parliament on May 29, 1975.
Legislation implementing the interim report was enacted in July
1975, assented to July 30, 1975, and proclaimed in force on Octo-
ber 1, 1975. Several full-time members have since been appointed
to the board. The legislation provides also for part-time mem-
bers, and the former part-time board members, arbitration tri-
bunal chairmen, and adjudicators have been appointed as
part-time members of the board.

The Special Joint Committee continued its work on the re-
maining recommendations contained in the Finkelman Report
and the report of its final recommendations is expected to be
tabled in Parliament early in 1976.13

Court Decisions

Constitutionality of Interest Arbitration

Dearborn Fire Fighters Union v. City of Dearborn, 231 N.W.2d
226, 90 LRRM 2002 (1975).

In a lengthy decision, the Michigan Supreme Court split on
the constitutionality of the state's police-fire arbitration law, with
two of the four separate opinions finding the law constitutional
and the other two taking the opposite view. The effect of the de-
cision was to uphold the lower court and require the City of
Dearborn to implement the final-offer arbitration award issued to
resolve an impasse in 1970.

In an opinion upholding the law's constitutionality, Judge
Mary Coleman ruled the act constitutionally valid when the arbi
trator, "acting as an adjunct to the PERA bargaining process, is
not at liberty to impose his own solutions or to go beyond the
boundaries established by the parties' bargaining positions.'" The
arbitrator's "singular duty," she said, "is to fashion a workable

i;! For a detailed analysis of federal developments in Canada, see the comprehen-
sive Report to Parliament "Employer-Employee Relations in the Public Service of
Canada" by the Special Joint Committee on Employer-Employee Relations in the
Public Sector.
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resolution for the dispute in keeping with the limits set by the
parties and the dynamics of the particular bargaining situation.
Even this limited decision may be appealed to the courts." Judge
Coleman termed the arbitration law a "fair implementation of a
constitutional directive," noting that the panel is a public body
performing public functions, costs are evenly apportioned, statu-
tory criteria are set forth, and arbitrators' duties are clearly
spelled out in the law.

Judge Mennen Williams took the position that the law is con-
stitutional only when the arbitrator is appointed by the chairman
of the Michigan Employment Relations Commission (MERC),
but not when the arbitrator is selected by representatives of the
two parties.

Judge Charles Levin, with the concurrence of Judge Thomas
G. Kavanagh, concluded the law is an unlawful delegation of leg
islative powers because it grants decision-making powers to an in-
dependent party who is not politically responsible for his or her
rulings.

Further, Judge Levin found that the arbitrator functions in a
quasi-judicial capacity and that the award does more than resolve
the differences between the parties because it "affects the alloca-
tion of public resources, the level of public services provided the
community as a whole and the cost of government."

The ruling here is prospective only and does not have a retroac-
tive effect on prior arbitration decisions. While finding the act
unconstitutional, Judge Levin clarified that there is nothing to
"preclude the legislature from vesting the authority to resolve dis-
putes concerning public employees in a governmental officer or
agency with continuing responsibility for the day-to-day exercise
of that delegated power."

In a brief separate opinion, Judge Kavanagh emphasized that
compulsory arbitration is constitutionally permissible when public
employees are prohibited from striking, and "although the present
law's provision for hit-and-run arbitrators is constitutionally
defective, a law providing for a continuing politically responsible
arbitrator could meet the constitution's demands."

In light of the disagreement among the supreme court judges,
it is likely that there will be more litigation in Michigan on the
constitutional issue.

City of Amsterdam v. Helsby, 37 N.Y.2d 19, 371 N.Y.S.2d 404
89LRRM2871 (1975).



310 ARBITRATION—1976

The constitutionality of provisions of the New York Taylor
Law for binding arbitration of impasses involving police and fire-
men was upheld in a unanimous decision of the New York Court
of Appeals. A state supreme court judge in Erie County had up-
held the lawT, while a supreme court judge in Montgomery
County had declared the law unconstitutional on the questions of
equal representation or "one man, one vote" principle, and the
suspension of the taxing power of government.

The court of appeals said that the state constitution makes it
"abundantly clear that Home Rule powers" are limited to areas
not regulated by "general laws" enacted by the legislature. The
court defined a "general law" in this context as "[a] law which
in terms and in effect applies alike to all counties other than
those wholly included within a city, all cities, all towns or all vil-
lages." The Taylor Law, according to the court, is a "general
law," and since "neither of the challenged amendments to that
law is any narrower in application, it follows that each amend-
ment is itself a 'general law.' "

Both Buffalo and Amsterdam argued that the legislature had
unconstitutionally delegated the cities' legislative authority to the
arbitration panel. The court stated that there is "no constitu-
tional prohibition against the legislative delegation of power,
with reasonable safeguards and standards, to an agency or com-
mission established to administer an enactment. . . . Here, the
legislature has delegated to PERB and through PERB to ad hoc
arbitration panels, its constitutional authority to regulate the
hours of work, compensation, and so on, for policemen and fire-
men in the limited situation where an impasse occurs. It has also
established specific standards which must be followed by such a
panel. . . . We conclude that the delegation here is both proper
and reasonable." The court also found the "one man, one vote"
argument without merit.

City of Sioux Falls v. Sioux Falls Firefighters Local 814, Frater-
nal Order of Police, Lodge No. 1, et al., 90 LRRM 2945 (1975).

The South Dakota Supreme Court ruled that portions of the
state's Firemen's and Policemen's Arbitration Act, which pro-
vided for tripartite binding arbitration of police and fire fighters'
bargaining disputes, violated the state constitution and struck
down the entire statute. Specifically, the court found that the stat-
utory provision calling for binding arbitration was an illegal dele-
gation of legislative authority and contrary to the state constitu-
tion.
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The court referred to Wyoming, which construing a like
constitutional provision, upheld a binding arbitration law similar
to the South Dakota statute in question. But the court observed
that the Wyoming court did not properly interpret an article of
its own state constitution. The court explained:

"That provision of the Wyoming Constitution . . . is identical to
Article III, Section 20 of the Pennsylvania Constitvition. . . . While
the Wyoming court has relied heavily on decisions of the Pennsyl-
vania court, it should be observed that, in order to support the con-
stitutionality of binding arbitration, language has been added to
the Pennsylvania Constitution specifically authorizing that legisla-
tion."

The court then noted that Article III, Section 26, of the South
Dakota constitution, which governs delegation of state authority,
was almost identical to Article III, Section 20, of the original
Pennsylvania constitution that was amended to permit arbitra-
tion.

The unions had urged the court to adopt the rationale of the
Michigan and Rhode Island courts upholding binding arbitra-
tion, but the South Dakota court stated that the "distinction be-
tween those decisions and our own in this case lies not only in
the history of our constitutional provisions but also on differing
constitutional provisions." Like Pennsylvania, Michigan has a
specific constitutional provision that governs, while Rhode Island,
noted the court, has no provision in its constitution similar to
South Dakota's Article III, Section 26, with which to confront the
court.

Community School Corp. v. 1EERB, 91 LRRM 2521 (1976).
An Indiana circuit court has held that the Indiana Public Em-

ployees Collective Bargaining Act, which contains a provision
prohibiting any judicial review of the Indiana Education Em-
ployment Relations Board's bargaining-unit determinations, vio-
lates the "due process guarantee" of the Indiana constitution.
The court granted a permanent injunction against the state
board, prohibiting future proceedings under the act and ruling
the act void in its entirety since the unconstitutional provisions
are an integral part of the statutory scheme and thus are not sev-
erable from the remaining provisions.

The right of a party to judicial review of state administrative
action is not subject to the grace of the legislature, held the
court, but is a matter of constitutional right. Rejecting the state
board's contention that Indiana's general Administrative Adjudi-
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cation Act would allow for judicial review of final orders, the
court found that the public-employee statute preempts the
broader administrative statute for the purpose of unlawfully pre-
cluding judicial review of representation proceedings altogether.
The elimination of judicial review from the organization process
was intended to shield basic determinations of the IEERB from
any judicial examination. Since such decisions are crucial to the
enforcement of the act, the entire scheme must fall, concluded
the court.

The case is on appeal.

Enforceability of Grievance Arbitration

Antinore v. State of New York, 371 N.Y.S.2d 213, 49 A.D.2d 6,
90LRRM 2127 (1975).

A collective bargaining agreement between the State of New
York and Civil Service Employees Association providing for bind-
ing arbitration in disciplinary cases as the only appeals procedure
available to civil service employees is valid and constitutional,
under a ruling of the appellate division of the New York Su-
preme Court.

In the early 1970s, the New York Civil Service Law was
amended to permit statutory provisions to be "supplemented,
modified or replaced by agreements negotiated between the state
and an employee organization." The CSEA and the state, in their
1973 contract, included a provision for binding arbitration as the
only procedure available to employees challenging disciplinary ac-
tions, thereby eliminating appeals to the civil service commission
or the courts.

The challenge to that provision was filed by a child-care
worker at a state training school under the state Division of
Youth following a termination notice. The lower court held that
the binding-arbitration provision "deprives plaintiff of due proc-
ess and equal protection guaranteed by the Fourteenth Amend-
ment which the plaintiff has not waived and consequently, sec-
tions 75 and 76 are unconstitutional to the extent that they allow
the negotiated procedure to become the only appeals procedure."

More particularly, the lower court held that the arbitration
procedure in the agreement did not satisfy the due-process re-
quirements in that it did not state that "the arbitrator state the
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reasons for his decision" or stipulate that he is "bound by the
rules of law" including the confrontation of adverse witnesses.

On review, the appellate court concluded that the contractual
arbitration provision had to be viewed in terms of the whole con-
tract and balanced against the procedural safeguards contained in
the state law (CPLR) governing arbitration generally, i.e., the
right to present evidence, cross-examine witnesses, be represented
by counsel, etc. Furthermore, in the court's view, the due-process
and equal-protection arguments cannot prevail "when they have
been waived by the party seeking to assert them, as by voluntarily
entering into an agreement for the resolution of disputes. . . ."

The court found that the contract was binding on the plaintiff,
who was required to accept both its benefits and possible disad-
vantages. The court elaborated:

"The fact that this plaintiff did not himself approve the agreement
negotiated by his representative and now disclaims satisfaction with
one aspect of the agreement makes it no less binding upon him.
Labor relations involving any sizeable group cannot be expected to
proceed only with the consent of each member of the group. Or-
derly process requires that agreements be made and complied with
even in the lace of minority dissent or disapproval. . . . If plaintiff
or others in his unit are dissatisfied with their agent's product,
there are means available to effect a change in representation and
certification."

The court observed that the negotiated arbitration procedures
advanced the public good by resolving disciplinary disputes in a
simpler, more expeditious manner than would attend their dispo-
sition by one of the methods set forth under the Civil Service
Law. Concluding, the court held that the arbitration provisions
were constitutional and that plaintiff waived his rights under the
law.

Kaleva-Norman-Dickson School District No. 6 v. K-N-D Teach-
ers Association, 227 N.W.2d 500, 89 LRRM 2078 (1975) .

Reversing two lower courts, the Michigan Supreme Court held
that a probationary teacher's grievance over her nonrenewal was
arbitrable inasmuch as the school board did not specifically ex-
clude from arbitration this type of claim.

The contract between the parties reserved to management the
right "to hire all employees and, subject to the provisions of law,
to determine their qualifications, and the conditions for their
continued employment or their dismissal or demotion. . ." (Ar-
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tide II) . It also provided that "no teacher shall be disciplined,
reprimanded, reduced in rank or compensation, or deprived of
any professional advantage without just cause" (Article XI (C)).
The arbitration clause of the contract gave teachers the right to
grieve any alleged "violation, misinterpretation or misapplica-
tion" of the agreement, and stated that any grievance unresolved
through mediation may be appealed to arbitration.

The court cited decisions of the U.S. Supreme Court and con-
cluded that the "policy favoring arbitration of disputes arising
under collective bargaining agreements, as enunciated by the
United States Supreme Court in the Steelworkers' Trilogy, is ap-
propriate for contracts entered into under the PERA" [Public
Employment Relations Act].

The court stated, "The Board did not specifically reserve from
arbitration claims arising under Article XI (C) . There is no evi-
dence, forceful or otherwise, of a purpose to exclude from arbi-
tration claims based on Article XI (C) ."

Noting that the lower state courts ruled that the dispute could
not be arbitrated because of the management-rights clause, the
opinion added:

"In deciding whether a dispute involving an issue of contract inter-
pretation is arbitrable, a court should guard against the temptation
to make its own interpretation of the substantive provisions of the
contract encompassing the merits ol the dispute. If the parties have
agreed that an arbitrator shall decide questions of contract interpre-
tation, the merits of the dispute are for the arbitrator."

Daylon Classroom Teachers Association v. Dayton Board of Ed-
ucation, 41 Ohio St.2d 127, 323 N.E.2d 714, 88 LRRM 3053
(1975).

Overturning two lower court decisions, the Ohio Supreme
Court held that collective bargaining agreements between school
boards and their employees' representatives that do not infringe
on "policy-making authority" are legally binding.

The case arose after the Dayton Classroom Teachers Associa-
tion attempted to submit several grievances involving working
conditions and job-posting procedures to arbitration. The Dayton
Board of Education declined to discuss the grievances, alleging
that it lacked the proper authority to execute and abide by collec-
tive bargaining agreements.

On appeal to the Ohio Supreme Court, the justices found no
legal impediment to a school board's manifesting its policy in
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written contracts, holding that the agreement in question was
binding on the parties. In deciding in favor of the Teachers Asso-
ciation, the court found that a board of education does not ex-
ceed its statutory authority whenever it agrees to a written con-
tract establishing employment conditions. Although there is no
public-sector bargaining law in Ohio, the court noted that state
law requires a school board to "make rules and regulations as are
necessary for its government and the government of its employees."

Turning to the specific grievance-arbitration provisions in
question, the court cited the ruling of the Wisconsin Supreme
Court in Local 1226 v. Rhine lander:

"The city has contended that to require the city to submit to bind-
ing arbitration is an unlawful infringement upon the legislative
power of the city council and a violation of its home-rule powers.
Yet in all of its arguments the city is talking about arbitration in
the collective-bargaining context—arbitration to set the terms of a
collective bargaining agreement. Such is not this case, which in-
volves arbitration to resolve a grievance under an existing agree-
ment to which the city is a party."

In its decision that grievance arbitration is lawful and binding
in Ohio, the court concluded that arbitration has been considered
a favorable method to resolve differences and avoid costly, need-
less litigation.

Susquehanna Valley Central School District v. Susquehanna
Valley Teachers' Association, 37 N.Y.2d 614, 90 LRRM 3046
(1975).

In denying a school board's petition for a stay of arbitration,
the New York Court of Appeals held that where a collective bar-
gaining agreement stabilized average class sizes and staff size, arbi-
tration of whether a staff reduction included in a school budget
violated the agreement was not precluded on the basis that staff
size, as a matter of law and policy, was within the board's prerog-
ative and, therefore, not arbitrable.

The court observed: "Public policy, whether derived from, and
whether explicit or implicit in statute or decisional law, or in
neither, may . . . restrict the freedom to arbitrate." In the court's
view, "[k]ey to the analysis is that the freedom to contract in ex-
clusively private enterprises on matters does not blanket public
school matters because of the governmental interests and public
concerns which may be involved, however rarely that may ever
be." In the instant case, however, the employer did not point to,



316 ARBITRATION—1976

nor did the court find, any restrictive policy limiting the freedom
to contract on staff size. Moreover, continued the court, there is a
distinction between a duty to engage in collective bargaining and
a freedom to agree to submit disputes, whether or not subject to
mandatory bargaining, to arbitration.

In the instant case, the employer voluntarily bargained about
staff size and, in fact, included language on that subject in the
collective agreement. The employer, therefore, was free to agree
to submit to arbitration disputes about staff size and was pre-
cluded from claiming that such disputes were nonarbitrable on
the basis of the fact that staff size as a matter of law was a non-
mandatory subject of bargaining.

Justice Fuchsberg wrote a concurring opinion in Susquehanna
which, in light of subsequent New York court decisions (summa-
rized below) , was significant. Although he agreed with the court's
determination, he suggested that the majority erred in writing
"in restrictive tones and vague generalities, of public policy 'con-
cerns which may be involved' . . . even though 'it does not appear
that there is any restrictive policy' involved in this case."

Justice Fuchsberg quarreled with the notion that courts may
freely assume the role of arbiters of public policy, "especially in
the face of a statutory scheme which bespeaks of its own policy
considerations." In his view: "[t]he public policy pronounce-
ments made by the majority hold out an 'open sesame' of hope to
those who would have the courts contravene the well-recognized
statutory preference for bargaining and arbitration . . . and will
but encourage proliferation of litigation rather than composition
of differences in public employment disputes."

Justice Fuchsberg's opinion foreshadowed events to come with
respect to the mischief that might result from judicial determina-
tion of public policy. As a result of the fiscal crisis facing not
only New York City but also several jurisdictions within the State
of New York, several cases have been litigated concerning the
public employer's right to abrogate collective bargaining agree-
ments in order to deal with financial emergencies. The trend of
the judicial decisions has been to rely upon "public policy" con-
siderations to uphold the employer's job-abolition power and
other prerogatives pertinent to the provisions of essential services,
regardless of contractual agreements that might have been en-
tered into with employee representatives. Summaries of several of
these recent New York decisions follow.
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Impact of Fiscal Crisis on Enforce ability of Contracts

DeLury v. City of New York, 51 A.D.2d 288, 381 N.Y.S.2d 236,
92 LRRM 2497 (1976).

In DeLury, the Appellate Division (1st Department) of the
New York Supreme Court declared that the contract in effect be-
tween the city and Uniformed Sanitationmen's Association did
not provide for guaranteed employment during its term, and fur-
ther, that the city had the right to terminate any sanitationmen
to alleviate the fiscal crisis.

The USA had attempted to block the layoff of some 2,934 sani-
tationmen by relying on a provision of its contract which stated
that "[t]he City agrees to employ each of the employees for the
period between July 1, 1974 and June 30, 1976 for 261 (eight-
hour) working days per annum at the respective annual compen-
sations set forth in Schedule 'A' of this Article III." The USA
contended that this clause provided a guarantee ol employment
to each sanitationman. The city disagreed that this clause was
ever intended to provide job security and relied on Section
1173-4.3 (b) of the New York City Collective Bargaining Law
which entitles the city to "relieve its employees from duty be-
cause of lack ol work or for other legitimate reasons" and to
"take all necessary actions to carry out its mission in emer-
gencies. . . ."

The appellate division sustained the city on the meaning of the
disputed contract provision, finding that it was not intended as a
job-security clause but, rather, was adopted to establish a formula
for compensation on the basis of an annual wage. Furthermore,
in the court's view, the contract had to be interpreted in conjunc-
tion with the above-quoted management-rights clause of the New
York City Collective Bargaining Law and "against the back-
ground of the well-publicized financial crisis facing the City of
New York."

Citing decisions of the U.S. Supreme Court, the appellate divi-
sion went on to hold that "the rights of contract are 'subject to
the proper exercise of the police power oi the state' " and that
the authority of preexisting laws and the state's reservation of sov-
ereign powers must be read into contracts. The court also con-
cluded that the management-rights section of the NYCCBL "is
limned against the background of the police power." That sec-
tion of the law, said the court, "specifically and clearly removes
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from collective bargaining considerations of the right of the pub-
lic employer to retire its employees from duty and the right of
the employer to act in emergencies." The court cited with ap-
proval three other decisions of New York appellate courts (see
below) which have held that labor-contract provisions providing
for job security cannot serve to deprive the public employer of its
power to abolish jobs that, in its judgment, must be abolished by
virtue of economic necessity. The thrust of the court's decision is
that w7henever a fiscal crisis threatens a public employer's "very
ability to govern and provide essential services," the employer
"must not be stripped of its means of survival."

Burke v. Bowen, 373 N.Y.S.2d 387, 90 LRRM 3167 (1975).
Members of the fire department of the City of Long Beach

brought a proceeding to annul action of the city council that ter-
minated the employment of 13 employees. The New York Su-
preme Court, Appellate Division, affirming the lower court, held
that the city council was authorized to determine how many fire-
men were necessary for the conduct of fire department operations.
Consequently, provisions of the collective bargaining agreement
requiring a minimum complement of fire fighters and a mini-
mum staff per tour did not constitute terms and conditions of
employment, were not proper subjects of collective bargaining,
and were not binding upon the city council.

Petitioners did have a right, however, to demand negotiations
with respect to the impact of the city council's action and, also,
with respect to the number of fire fighters to be assigned per
piece of fire-fighting equipment. These were held to be terms and
conditions of employment, and the petitioners could insist on ne-
gotiating such terms even though the current collective agree-
ment was in midterm.

Board of Education, Yonkers City School District v. Yonkers
Federation of Teachers, 379 N.Y.S.2d 109 (1976).

On appeal in a proceeding to stay arbitration, the New York
Supreme Court, Appellate Division, held that a collective bar-
gaining agreement that purported to grant all members of the
bargaining unit absolute job security, except in cases of unsatis-
factory job performance, could not deprive the school board of its
power to abolish positions that, in its judgment, had to be abol-
ished by virtue of economic necessity. Citing the Susquehanna
case, supra, the court stated:
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"Even were we to accept the concept that a public employer may
voluntarily choose to bargain collectively as to a non-mandatory
subject of negotiation ami agree, generally, to submit contract dis-
putes to arbitration, public policy demands that arbitration be de-
nied in this case and that the public employer's job abolition
power remain unlettered. The New York State Legislature has de-
clared the City of Yonkers" fiscal situation a 'disaster' which creates
a 'state ol emergency' and has deemed it a matter of overriding
State concern that the city's finances be again put in order. The pe-
titioner . . . must retain the power to discharge employees when it
is absolutely necessary to do so. "

On July 1, 1976, the New York State Court of Appeals reversed
the appellate division's determination of this case. (See 92 LRRM
3328.) The court of appeals' decision will be discussed in the next
committee report.

Schwab v. Bowen, 379 N.Y.S.2d 111, 91 LRRM (1976).
On appeal in a proceeding to enjoin the City of Long Beach

from discharging employees, the New York Supreme Court, Ap-
pellate Division, held that provisions of the collective bargaining
agreement between the city and the Civil Service Employees As-
sociation, which purported to grant all employees hired prior to a
certain date absolute job security except in cases of misconduct,
could not deprive the city of its power to abolish jobs that it had
itself previously created, even if the public: employer voluntarily
chose to bargain collectively as to a nonmandatory subject of ne-
gotiation.

Enforce ability of Interest Arbitration Award

City of Alpena v. Alpena Fire Fighters Association, 224
N.W.2d 672, 88 LRRM 3304 (1975).

Affirming a circuit court decision, the Michigan Court of Ap-
peals upheld an arbitrator's award that the city had challenged on
grounds of procedural deficiencies. Specifically, Alpena had
charged that the impasse arbitration panel violated Act 312 by
failing to (1) base its decision on criteria set forth in the law;
(2) make written findings of fact; (3) make a verbatim record of
the proceedings; and (4) support its decision by competent, ma-
terial, and substantial evidence on the whole record. The city
also had charged that the panel lacked jurisdiction to make the
award.

With respect to the first allegation, the court stated that the
law "does not require that the panel consider each factor; if no
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evidence is presented upon a particular factor, the panel can't be
expected to base its decisions on it." As to the second charge, the
court found that the panel made a "sufficient finding of fact." In
dealing with the city's allegation regarding a verbatim record of
proceedings, the court noted that since Alpena's only court re-
porter was out of town during the arbitration hearing, the pro-
ceedings were tape recorded. The court concluded that "while
there are a few small gaps [in the transcribed tapes, they are]
comprehensible and substantially complete." With respect to the
city's charge on insufficiency of evidence, the court determined
that there "was sufficient evidence to support this order." Finally,
as to the panel's jurisdiction, the court concluded that "the juris-
diction of an arbitration panel extends, at a minimum, to dis-
putes concerning 'wages, hours, and conditions of employment,'
inasmuch as the law makes these subjects mandatory subjects of
bargaining and disputes over them are arbitrable."

Arbitrability of Subject Matter

Alt. Clemens Fire Fighters and MERC v. Mt. Clemens, 89
LRRM2481 (1975).

The Michigan Court of Appeals held that the Michigan Em-
ployment Relations Commission ac ted within its statutory author-
ity when it ordered Mt. Clemens to submit a dispute with its fire
fighters to arbitration.

In May 1973 the city changed its method of computing retire-
ment benefits. Before that time, an employee's pension was com-
puted on the basis of his average salary for the last five years of
service, and all accumulated sick leave—regardless of when it was
earned—was generally allocated to the last year of service. The
city amended this policy by excluding from consideration all sick
leave earned before the last five years of service. Local 838 of the
International Association of Fire Fighters grieved and lost. When
it requested that the matter be submitted to arbitration, the city
refused. MERC ruled that the refusal was a violation of the Pub-
lic Employment Relations Act.

The city appealed from MERC's decision, saying the dispute
was not grievable, that MERC was not the proper forum to order
it to arbitrate, and that MERC did not have the authority to
order it to submit to an arbitration proceeding that could result
in an order that would violate the city's charter.

The court cited Detroit Police Officers Association v. Detroit
(GERR 548, B-13) in which the court held that "MERC was cor-
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rect in holding that changes in the police retirement plan are
mandatory subjects of bargaining." It also noted that the agree-
ment between the parties had a maintenance-of-benefits clause and
that pension benefits "are contractual and therefore become
vested rights."

Second, the court noted that an issue is arbitrable unless the
contract expressly excludes it from arbitration, or unless there is
"forceful evidence" of a purpose to exclude the issue. Neither of
these criteria pertained in the instant dispute, and the court
found the dispute arose under the contract and was arbitrable.
Therefore the dispute was properly before MERC and not the
courts.

Scope of Bargaining

Pennsylvania Labor Relations Board v. State College Area
Board of School Directors and AFSCME, 337 A.2d 262, 90
LRRM2081 (1975).

The Pennsylvania Supreme Court held that school boards and
other public employers may not refuse to bargain on issues that
might also touch upon managerial policies. The court left to the
Pennsylvania Labor Relations Board the task of determining
which of the 21 items raised during the 1971 negotiations be-
tween the teachers and State College's school board may be bar-
gained. The court determined that the PLRB should balance the
effect of a proposal of teachers against its impact on the school
system.

The controversy revolved around three sections in the Public
Employee Relations Act: Sections 701, 702, and 703. Section 701
requires parties to negotiate on wages, hours, and terms and con-
ditions of employment. The next two sections eliminate from
bargaining "matters of inherent managerial policy" and anything
in conflict with state law or municipal home-rule charters.

The commonwealth court held that any issue, even though it
might deal with wages, hours, or terms and conditions of employ-
ment, was not bargainable if it also affected policy matters or
other responsibilities of public employers laid down by statute.

The Supreme Court decided that this view "emasculates Sec-
tion 701 and thwarts the fulfillment of the legislative policy
sought to be achieved by the passage of the act." The Court ruled
that:

" . . . where an item of dispute is a matter of fundamental concern
to the employees' interest in wages, hours and other terms and con-
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ditions of employment, it is not removed as a matter subject to
good faith bargaining under Section 701 simply because it may
touch upon basic policy.
"It is the duty of the Board in the first instance and the courts
thereafter to determine whether the impact of the issue on the in-
terest of the employee in wages, hours and terms and conditions of
employment outweighs its probable effect on the basic policy of the
system as a whole.
"If it is determined that the matter is one of inherent managerial
policy but does affect wages, hours, and terms and conditions of em-
ployment, the public employer shall be required to meet and dis-
cuss such subjects upon request by the public employee's representa-
tive. . . ."

Miscellaneous
Hortonville Education Association v. Hortonville Joint School

District No. /, 225 N.W.2d 4(i9, 88 LRRM 3075 (1975) .
The Wisconsin Supreme Court in 1975 held that a school

board was permitted under Wisconsin law to discharge teachers
who engaged in an illegal strike. The court also concluded that
the action of the Hortonville school board in discharging teachers
instead of obtaining a judicial order (injunction) did not consti-
tute selective enforcement of the Wisconsin prohibition of public
employee strikes. In handing down its decision, the court upheld
the state's strike ban and ruled that the board, though it had
other options (e.g., injunction, fact-finding before the Wisconsin
Employment Relations Commission, etc.), did not discriminate
by firing the teachers; the district treated them all equally in af-
fording them notice, hearings, and the right to apply for rein-
statement. The supreme court also rejected the teachers' argu-
ment that state law discriminates by providing binding
arbitration for policemen and fire fighters, but not for other em-
ployees, since a strike by the uniformed forces would create "im-
minent and immediate danger to the community." Likewise, the
court declined to strike down the distinction between private em-
ployees (who are permitted to strike) and public employees
(who are not) . The court concluded: "If the no-strike ban legis-
latively imposed on public employees is to be abolished or al-
tered, it must be done by the legislature and not the courts."

The Wisconsin court did sustain the HEA, however, in finding
that teachers who were discharged for their strike activity and
breach of contract were deprived of property and liberty within
the intendment of due process of law under the U.S. Constitu-
tion. Hortonville teachers were fired for (1) allegedly breaching
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their contracts and (2) engaging in an illegal strike. In the
court's opinion, "[s]uch charges could detrimentally affect an in-
dividual's reputation in the labor market and thereby signifi-
cantly undermine his opportunities for re-employment. Due proc-
ess requires a notice and hearing and an opportunity for the
teachers to clear themselves of such charges."

In this connection, the court also found that teachers were de-
nied due process of LTAV inasmuch as the decision to terminate
their employment was made by the school board, which "was not
an impartial decision-maker in a constitutional sense." Stating
that it would fashion a judicial remedy until the legislature estab-
lishes a different procedure, the court declared that whenever a
teadier is discharged or disciplined and due process is required,
and the school board is in an adversary position, the teacher can
obtain a de novo court hearing on the issues involved. Thus, the
court remanded the case to the circuit court for an "impartial
hearing."

On October 6, 1975, the Supreme Court granted the school
board's request for certiorari in the Hortonville case. The ques-
tion was presented to the high court: Are elected members of
a public school board who have exclusive authority under state
law to discharge teachers engaging in an illegal strike prohibited
by the Fourteenth Amendment's Due Process Clause from doing
so because they are not sufficiently impartial decision-makers?

The Supreme Court, on June 17, 1976, answered the question
in the negative, reversing the Wisconsin Supreme Court and
remanding the case back to it. (See 92 LRRM 2785.) The Supreme
Court's decision will be discussed in the next committee report.

.SY. Paul Professional Employees Association v. City of St. Paul,
226 N.W.2d 311, 88 LRRM 2861 (1975) .

The Minnesota Supreme Court held that public employers
must submit disputes to binding arbitration when negotiations
with supervisory employees reach an impasse. The basis of the
court's decision was its finding that under the Public Employ-
ment Labor Relations Act, supervisors are "essential" employees
who are prohibited from striking and whose disputes are to be re-
solved by binding arbitration.

The statute provides for two types of impasse arbitration, de-
pending upon whether the employees involved are "essential" or
"nonessential." The latter may have their unresolved bargaining
demands submitted to nonbinding arbitration, but they are ac-



324 ARBITRATION—1976

corded the conditional right to strike if the employer rejects the
advisory award. Essential employees may invoke binding arbitra-
tion, but they are denied the right to strike.

The court noted that the original 1971 public-sector bargain-
ing laAv expressly excluded supervisory and confidential employ-
ees from coverage. The 1973 amendments, however, removed this
exclusion and provides:

"Supervisory and confidential employees, principals, and assistant
principals may form their own organizations. An employer shall ex-
tend exclusive recognition to a representative of or an organization
of supervisory or confidential employees, or principals and assistant
principals, for the purpose of negotiating terms or conditions of
employment, in accordance with all other provisions of Laws 1973,
Chapter 635, as though they were essential employees" (emphasis
added).

The court concluded that the legislature clearly evinced an
intent to accord organizations of supervisory employees the rights
of essential employees, including binding arbitration. The city's
failure to submit to arbitration its dispute with the St. Paul Pro-
fessional Employees Association was found to be an unfair labor
practice.

Jefferson Comity Board of Supervisors v. New York State Pub-
lic Employment Relations Board and Faculty Association of Jef-
ferson County, 36 N.Y.2d 534, 300 N.E.2d 621, 89 LRRM 2713
(1975).

The New York Court of Appeals ruled that PERB, having
determined that a public employer or a public employee organi-
zation has failed to negotiate in good faith by unilaterally chang-
ing terms and conditions of employment (in violation of Section
209-a.l (d) of the Taylor Law) , is empowered only to order the
offending party to negotiate in good faith.

In a 1973 decision, PERB held that the Jefferson County
Board's unilateral limitation of the number of Jefferson Commu-
nity College faculty members to receive merit increments was a
violation of its duty to negotiate. It ordered the Board to "desist
from refusing to pay . . . merit salary increments."

The court of appeals upheld a determination by the appellate
division that "although PERB had jurisdiction of the charge al-
leging a failure to negotiate in good faith, it exceeded its powers
when, in effect, it ordered the County to pay the merit incre-
ments in accordance with the contract."
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T h e court further stated:

"[W]e are mindful of the fact that PERB has the express power to
formulate and establish procedures for the prevention of improper
employer and employee organization practices. . . . Furthermore, we
are cognizant of the fact that the Legislature has mandated that
PERB 'shall exercise exclusive nondelegable jurisdiction' of the
powers conferred upon it. . . . Thus, PERB is authorized to fashion
such procedures as will effectuate the purposes and provisions of
the Taylor Law, and the exercise of its discretion will not be set
aside unless its action is arbitrary and capricious. . . . However,
PERB may not disregard an explicit legislative directive to the ef-
fect that, as in the instant situation, it is precluded from doing any-
thing more than entering an order requiring the County to negoti-
ate in good faith."




